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January 15, 2024

Hon. Brooke Pinto

Chair

Committee on the Judiciary and Public Safety
Council of the District of Columbia

1350 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Re: Bill 25-345, Secure D.C. Omnibus Amendment Act of 2024
Dear Councilmember Pinto:

The D.C. Open Government Coalition testified in November against the mayor’s effort in Bill
25-555 to undo transparency provisions the Council enacted unanimously in the Comprehensive
Policing and Justice Reform Act of 2022 (cited below as the “police reform act”), Law 24-0345
(Bill 24-320, as amended). It is evident from our review of the January 10 draft of Bill 25-345
that you carefully weighed our concerns and rejected most transparency changes the
administration, the Metropolitan Police Department (MPD) and the police union sought. For that
we are very appreciative.

But we note three places in Bill 25-345 where you have acquiesced to the administration’s
legally unsupportable claim that officers, when performing their official duties and interacting
with the public, have a right of privacy that outweighs the public’s strong interest in police
accountability. I’'m sure the proposals you incorporated from Bill 25-555 appeared to be minor in
comparison to the proposals you rejected. Viewed from that perspective, the concessions
probably seemed reasonable.

We write hoping to convince you that, if enacted, the three provisions from Bill 25-555 will have
very significant, detrimental impacts on law enforcement transparency and accountability to
District residents. Implementing them will not increase public safety, but will fuel long-standing
distrust of law enforcement, which is the opposite of what the Council intended in 2015, when it
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funded body cams for most MPD officers, and in 2022, when it passed the police reform act.!

A January 14, 2024, Washington Post story, “D.C. police reports detailing use-of-force incidents
no longer public,” provides a concrete example of why the Council should remove the three
amendments from Bill 25-345, and retain the police reform act transparency provisions. Over a
year ago, when it became clear that the Council would increase transparency of internal police
investigations, MPD began posting on its website summaries of Use of Force Review Board
investigation reports. Although the summaries did not identify officers investigated, an
independent labor arbitrator, undoubtedly acting on a complaint from the union, recently ruled
that posting the summaries “violated the District’s personnel rules,” The Post reported. The
Council should, by statute, overturn the arbitrator’s ruling, which prompted MPD to remove the
summaries from its site.

The three amendments would:

e Repeal a provision in the police reform act that prohibits the MPD from redacting the
faces and badge numbers of law enforcement officers from body-worn camera (BWC)
videos before release to the public. Bill 25-345, Line 606.>

e Allow MPD to deny the public access to BWC video of police-involved shootings in
which an officer shoots an animal or negligently discharges a firearm, but the department
deems the shot not to have endangered humans. /d., Lines 607 — 612.

e Allow MPD, when responding to a Freedom of Information Act (FOIA) request for
disciplinary records, to withhold information related to an officer’s “medical history” and
“use of an employee assistance program, including mental health treatment, substance
abuse treatment service, counseling, or therapy,” even when that information is directly
material to the complaint or disposition of it. /d., Lines 434 —437.

To help you understand our argument, we have attached a redline showing amendments Bill 25-
345 would make to the D.C. Code and D.C. Municipal Regulations (DCMR), including
transparency provisions that will not take effect until the Council funds them. Those unfunded
sections do not appear in the published version of the D.C. Code.

! The Council’s unanimous affirmation in the reform act of the public interest in police
transparency has already proved important. Superior Court Judge Maurice Ross last September
granted The Washington Post access to 600 pages of records, and attorneys’ fees for the
litigation. WP Co. LLC v. District of Columbia, Dkt. No. 2023-CAB-000951, summary judgment
granted (D.C., Sept. 14, 2023). The judge overruled MPD’s privacy arguments, saying “support
for continuously greater transparency in police records specifically in D.C., as well as a strong
nationwide desire for police accountability in the wake of [the] death of George Floyd, must be
taken into account in the balancing test analysis and weigh in favor of the public interest.” See
Post account of the case, “When government withholds records, the public pays the price,” Dec.
14, 2023.

2 Line number references are to a draft of Bill 25-345 circulated Jan. 10, 2024.
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DO NOT ALLOW MPD TO REDACT FACES AND BADGE NUMBERS OF OFFICERS
FROM BWC VIDEOS

The police reform act amended D.C. Code § 5-116.33 to state, “(f) When releasing body-worn
camera recordings, the likeness of any local, county, state, or federal government employees
acting in their professional capacities, other than those acting undercover, shall not be redacted
or otherwise obscured.” Bill 25-345 incorporates the mayor’s proposal to repeal that prohibition.?
As we stated at the hearing on Bill 25-555, the D.C. Court of Appeals, this committee and the
Office of Open Government (OOG) have firmly rejected the claim by the mayor, MPD and the
union that officers’ faces and badges must be redacted from BWC videos because officers have a
cognizable right of privacy when interacting with the public. This committee’s report
accompanying Bill 24-320 states that,

officers’ faces should not be redacted from BWC footage. Police officers have
tremendous power over members of the public.... They can stop and search people, make
arrests, and are authorized to carry firearms and, when justified, use deadly force. The
unique powers and functions of police officers ... require a robust system of oversight to
ensure they are not abused or misused.

Bill 24-320, Committee Report (Nov. 30, 2022), 19.*

If that is not a sufficient reason to retain § 5-116.33(f), there is a compelling practical reason to
prohibit MPD from redacting officers’ faces and other identifying information. The primary goal
of granting access to BWC videos is to foster public trust by allowing grieving families,
journalists, public interest organizations, researchers and others to piece together and understand
what transpired during officer-involved shootings and other uses of force. The underlying
principle is that D.C. residents need to see for themselves that, despite the incident’s unfortunate
consequences, police did their jobs competently, in accordance with the law and regulations.
Obliterating officers’ identities will make it difficult, if not impossible, in many instances to
achieve that goal.

Police interactions with civilians that turn violent are complex, often involving large numbers of
officers and civilians. Frequently, they occur at night, in bad weather, or both, conditions that
test the limits of BWC technology to produce clear images and audio of verbal interactions
among officers, involved civilians and bystanders.

Analyzing videos from multiple officers to comprehend an incident is time-consuming under the

3 Bill 25-555, Line 114.

4 See, also, Fraternal Order of Police (FOP) v. District of Columbia, 290 A.34 29, 45 (D.C.
2023)(““We are not aware that any court has ever held that police officers have a fundamental
right to the privacy of information about their involvement — while on duty and while in contact
with the public they serve — in a shooting or other serious use of force”); Metropolitan Police
Department—Body-Worn Camera Footage Under the Freedom of Information Act of 1976, #
00G-2023-002_AO, Sept. 15, 2023; MPD District of Columbia Freedom of Information Act
Compliance, 00G-002-10.1.19-A0.
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best of circumstances — when the incident occurred in daylight, every officer’s camera was
activated in accordance with policy,’ and every involved individual is clearly identifiable. The
process becomes arduous if the incident occurred at night, it was raining, or some officers failed
to activate their cameras.® Take away the ability to identify each participant, and the task
becomes impossible because a viewer cannot place specific individuals in the scene or figure out
who is speaking at critical moments.

If the Council repeals § 5-116.33(f), which it unanimously enacted barely a year ago, it will
further erode the ability of D.C. residents to hold officers accountable, and any hope that public
access to BWC videos will build public trust in the MPD.

DO NOT ALLOW THE MPD TO HIDE OFFICERS’ MISUSE OF FIREARMS MERELY
BECAUSE INCIDENTS DID NOT RESULT IN HUMAN INJURY OR DEATH

Recognizing the broad public concern about police use of firearms when interacting with
civilians, the police reform act defines uses of force that trigger mandatory public disclosure of
BWC video to include nearly all incidents in which officers discharge firearms. § 5-116.33(g)(3).
The only incidents that do not trigger disclosure are those occurring at a firing range or during
training. /d.

Bill 25-345 broadens the exclusion from mandatory disclosure to include any “negligent
discharge that does not otherwise put members of the public at risk of injury or death, [or] a
discharge at an animal....” Id., Lines 611 — 612. Allowing MPD to withhold BWC video of
incidents in which officers shoot animals, particularly family pets, and when they negligently fire
their weapons will inflame public distrust. Because ordinary citizens who commit such acts face
felony charges, lengthy prison sentences and heavy fines, allowing MPD to bury BWC videos of
officers committing similar acts creates a strong perception that police are above the law.

Throughout the Washington region and across the country there have been numerous reports of
officers shooting family pets during encounters with civilians.” Such incidents often trigger

> See MPD General Order 302.13(I1)(B).

¢ To help you understand the difficulty, we have attached a memorandum filed by DCOGC board
member Robert Becker in support of his client’s Motion to Suppress Physical Evidence in United
States v. Bellamy, Doc. 35, Dkt. No. 19-Cr.-15, filed (D.D.C., Aug. 26, 2019). In that case, a
member of the Fifth District Crime Suppression Team (CST) reported seeing defendant, from a
long distance, through a light rain, holding an open container of alcohol at 10 p.m. New Year’s
Eve. At least eight members of the CST — five on foot and three in a cruiser — followed and
eventually stopped defendant two blocks from the purported sighting. Officers recovered a
handgun when they searched Bellamy, and the legal issue was whether they had probable cause
for the seizure that preceded the search.

7 «Police Officer Sparks Outrage, Investigation After Shooting Family's Dog,” NEWSWEEK, July
4,2023; “Police Officer Shoots, Kills Dog in Miami-Dade After Barking Complaint,” NBC6TV,
Jan. 15, 2022; “ ‘It is time to fight for justice’: Brockton dog owner demands answers after
officer shoots and kills dog,” BOSTON.com, Sept. 21, 2022; “Virginia police officer accused of
fatally shooting fiancé’s dog, fabricating story about bear attack,” CBS NEWS, Feb. 11, 2022.
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community outrage, even when law enforcement agencies rule that the shootings were justified.®
More importantly, incidents in which officers shoot family pets have become so fraught that
courts recently have grown more willing to pierce officers’ qualified immunity and permit
lawsuits for damages filed by dog owners.’

“Negligent discharges” of firearms, or “unintentional discharges,” as some experts call them, are
a major problem for law enforcement agencies and the people they serve. According to a 2019
Associated Press analysis of records from 258 U.S. law enforcement agencies, there were at least

1,422 incidents between 2012 and late 2019 in which civilians or officers were injured or
killed.!®

Incidents in which officers unintentionally fire their weapons may indicate deficiencies at the
departmental or district levels — including poor training, inadequate firearms qualification
requirements, or lax enforcement of those requirements; or deficiencies of individual officers —
including failure to follow safety procedures, poor firearms maintenance, poor skills, distraction
or fatigue.

As one commentator noted, “[a]lmost every veteran cop has either experienced an accidental
discharge or been around when one happened to a fellow officer.”!! Although incidents in which
officers’ unintentional discharges injure themselves, other officers or civilians get the most
public attention, according to Campbell, “most of the time they result in no more damage than
red faces and ringing ears.”

But Campbell candidly acknowledged that “any time a firearm goes off accidentally it can lead
to tragedy.” For that reason, MPD should be required to disclose BWC videos of all
unintentional firearms discharges that occur outside the training and firing-range contexts. It
should not be given a pass when it decides that an officer unintentionally discharges a weapon
while interacting with civilians, but fortuitously, no human was injured or killed.

The public has a compelling interest in knowing about all such firearms mishaps to be confident
that MPD is properly investigating them, improving safety procedures, and appropriately
disciplining involved officers.

8 “Bodycam Footage Appears To Show Police Officer Fatally Shooting Family’s Labrador Mix,”
DAILY CALLER, July 7, 2023; “US police shoot dogs so often that a Justice Department expert
calls it an ‘epidemic’,” QUARTZ | MAKE BUSINESS BETTER, Dec. 23, 2016.

? “Police officers in Maryland face lawsuit after they shoot dog who was later euthanized,”
USATODAY, Nov. 29, 2023; “Police shootings of dogs spark Fourth Amendment lawsuits,
challenges to qualified immunity,” ABA JOURNAL, Oct. 24, 2023; “A Cop Is Finally in Trouble
for Using Excessive Force — Against Dogs,” THE NATION, Dec. 27, 2021.

10 “AP investigation finds 1,422 unintentional discharges of police firearms since 2012,”
DENVER POST, Dec. 9, 2019.

'R K. Campbell, “Stop Accidental Discharges,” POLICE MAGAZINE, Nov. 30. 2004. Campbell is
a writer in the firearms and police field with more than 500 articles, columns and reviews
published in more than 20 magazines and numerous annuals.
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APPLICATION OF THE PRIVACY EXEMPTION TO DISCIPLINARY RECORDS MUST BE
MORE SPECIFIC TO HALT MPD’S OVERLY EXPANSIVE REDACTIONS AND
DENIALS

The police reform act represented a major change in policy regarding officer discipline, and the
right of D.C. residents to know about disciplinary complaints and how they are resolved. To put
an end to MPD’s practice of denying virtually all FOIA requests for disciplinary records, citing
the privacy exemption, the Council enacted D.C. Code § 2-534(d-1)(1), which states,
“[n]otwithstanding any provision of this act, a request under this act for disciplinary records shall
not be categorically denied or redacted on the basis that it constitutes an unwarranted invasion of
personal privacy for officers....”

Section 2-534(d-1)(3) identified several categories of disciplinary records law enforcement
agencies, including MPD, could withhold to protect officers’ privacy. In drafting those
exclusions, the Council carefully circumscribed agencies’ discretion. The police reform act
excluded “medical history” information unless it is “a material issue in the basis of the
complaint.” § 2-534(d-1)(3)(i1).

We could agree that the public does not have a right to know about an officer’s voluntary
participation in “an employee assistance program, including mental health treatment, substance
abuse treatment, counseling, or therapy.” § 2-534(d-1)(3)(iii). That would preserve the incentive
for officers to seek help when needed. But the Council concluded, and we strongly agree, that the
public should be told if an officer’s participation was “mandated by a disciplinary proceeding
that may be otherwise disclosed pursuant to this subsection.” /d.

But bill 25-345 incorporates the mayor’s insistence on a blanket exemption from disclosure for
“medical history” and information regarding participation, voluntary or mandatory, in employee
assistance programs.'? By expanding the ability of MPD and other law enforcement agencies to
invoke the privacy exemption, the bill will deprive the public of records highly relevant to the
cause of the disciplinary proceeding and to its disposition.

We fully understand and agree with the Council’s desire to protect the confidentiality of law
enforcement officers’ medical and mental health records. Such records are exempt from
disclosure because other statutes deem them confidential, not because disclosure would represent
a “clearly unwarranted invasion of personal privacy.” § 2-534(2) and (6). We agree as well that
records created or maintained by employee assistance programs, those not protected by privilege,
should be exempt under the privacy exemption.

Nevertheless, we have very serious concerns about use in Bill 25-345 of the term “medical

12 As an initial matter, it is important to understand that the FOI Act addresses public access to
“records,” not access to “information.” To the extent that a public record contains information
covered by one of the exemptions, an agency may withhold that portion of the record. But, as a
matter of legislative drafting, it is incorrect to state that the privacy exemption applies to
“information regarding the officer’s medical history,” or “information regarding the officers use
of an employee assistance program....”
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history,” and the blanket exclusion of “information regarding” employee assistance program use.
Both can be alleviated by more precise drafting.

The term “medical records” has a firm definition in D.C. law. D.C. Code § 7-2131(9) states,
“ ‘Medical records’ includes protected health information under the Health Insurance Portability
and Accountability Act [HIPAA] of 1996....”!1°

The term “medical history” is not defined in statute, and is subject to very broad interpretation.
We did not have a major concern about use of that term in the police reform act, which limited
its application to records unrelated to disciplinary proceedings. Similarly, we were not greatly
concerned about exclusion of “information related to” participation in employee assistance
programs when limited to instances of voluntary participation.

Contrary to the District’s clearly stated policy that “provisions of this subchapter [the FOI Act]
shall be construed with the view toward expansion of public access,”!* MPD historically, and we
believe intransigently, has applied FOIA exemptions expansively to withhold all kinds of
records. Some examples will help you understand what we anticipate will happen if you move
forward with the wording in Bill 25-345.

Consider a disciplinary case, whether based on a complaint from a civilian or another officer,
that the subject of the complaint was under the influence of drugs or alcohol while on duty. We
would expect MPD to interpret the officer’s substance abuse to be “medical history,” and cite
proposed § 2-534(d-1)(3)(B) to withhold most, if not all, of the records.

Next, consider a citizen complaint that an officer used excessive force, and as part of the
sustained disposition the officer is ordered to undergo anger-management and psychological
counseling. We would expect MPD, citing § 2-534(d-1)(3)(C), to withhold or heavily redact
records, including the disposition, to prevent disclosure of the mandatory conditions, whether the
officer complied, and whether s/he successfully completed treatment.

Finally, consider a 15-year MPD veteran who has been the subject of several disciplinary
complaints for substance abuse, excessive force, or both, but remains on duty. Every D.C.
resident has a right to that information, and to question why MPD continues to employ the
officer.

13 According to HIPAA:
Health information means any information, including genetic information, whether oral or
recorded in any form or medium, that:
(1) Is created or received by a health care provider, health plan, public health authority,
employer, life insurer, school or university, or health care clearinghouse; and

(2) Relates to the past, present, or future physical or mental health or condition of an
individual; the provision of health care to an individual; or the past, present, or future
payment for the provision of health care to an individual.

45 CFR § 160.103.
14D.C. Code § 2-531.



As stated above, we agree that the officer’s medical and counseling records should be exempt
from disclosure, and to a large extent, they are designated confidential by statute. But the fact
that an officer was investigated for substance abuse, mental health or psychological deficiencies,
and the fact that an officer was ordered in a sustained disposition to undergo treatment,
counseling or other forms of therapy are of great public concern.

The police reform act expanded transparency of officer discipline so anyone can use the FOI Act
as “a tool for gaining a more comprehensive understanding of complaints issued against an
officer — sustained or otherwise.” Committee Report, 45. The goal was to inspire public trust in
the disciplinary process. Using the amendments proposed in Bill 25-345, we strongly believe
MPD will seriously undermine that goal, blocking citizens’ ability to raise questions about
individual officers and about the law enforcement agencies that employ them.

We urge the committee, at a minimum, to ensure public access to facts underlying each
complaint and complete records documenting each sustained disposition. You can accomplish
that by:

e Replacing Line 434, “(B) Information regarding the officer’s medical history;” with “(B)
the officer’s medical records.”

e Replacing Lines 435 — 437, “(C) Information regarding the officer’s use of an employee
assistance program, ...” with “(C) records created or maintained by an employee
assistance program of the officer’s treatment....”

Finally, in reviewing the draft bill, we identified what appear to be a few unintentional errors and
omissions:

e Lines 676 — 677 — “(2) Subsection (1) is amended by striking the phrase “rank, length
of service, and current duty status” and inserting the phrase “rank, race, gender, and
length of service”. This revision would remove officer duty status from the OPC’s
discipline database.

e Lines 664 — 667 — We urge the committee, in its report, to explain how it interprets this
provision affecting Office of Police Complaints (OPC) access to MPD disciplinary
records as originally enacted and after amendment by Bill 25-345.

We look forward to working with this committee to ensure that the MPD and other public safety
agencies operate transparently because public accountability is essential to improve public trust.
If you have questions, please let us know.

Sincerely,

/S/ %@fm.//ﬁfcée//
Kirsten Mitchell

President

cc: Councilmember Charles Allen
Councilmember Anita Bonds



Councilmember Vincent C. Gray
Councilmember Christina Henderson

Formed in March 2009, the D.C. Open Government Coalition seeks to enhance public access to
government information and transparency of government operations of the District. We believe
transparency promotes civic engagement and is critical to a responsive and accountable
government. We strive to improve the processes by which the public gains access to government
records and proceedings, and to educate the public and government officials about the principles
and benefits of open government.

For additional information call Robert Becker, (202) 306-2276.
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§ 5-116.33. Body-Worn Camera Program; reporting requirements; access.

(a) By October 1, 2015, and every 6 months thereafter, the Mayor shall collect, and make
available in a publicly accessible format, data on the Metropolitan Police Department’s
Body-Worn Camera Program, including:

(1) How many hours of body-worn camera recordings were collected;

(2) How many times body-worn cameras failed while officers were on shift and
the reasons for the failures;

(3) How many times internal investigations were opened for a failure to turn on
body-worn cameras during interactions, and the results of those internal
investigations, including any discipline imposed;

(4) How many times body-worn camera recordings were used by the Metropolitan
Police Department in internal affairs investigations;

(5) How many times body-worn camera recordings were used by the Metropolitan
Police Department to investigate complaints made by an individual or group;

(6) How many body-worn cameras are assigned to each police district and police
unit for the reporting period;

(7) How many Freedom of Information Act requests the Metropolitan Police
Department ("Department") received for body-worn camera recordings during the
reporting period, the outcome of each request, including any reasons for denial,
any costs invoiced to the requestor, the cost to the Department for complying with
each request, including redaction, and the length of time between the initial
request and the Department's final response; and

(8) How many recordings were assigned to each body-worn camera recording
category.

(b) The Metropolitan Police Department shall provide the Office of Police Complaints
with direct access to body-worn camera recordings.

(c) Notwithstanding any other law:

(1) Within 5 business days after a request from the Chairperson of the Council
Committee with jurisdiction over the Metropolitan Police Department
("Chairperson"), the Metropolitan Police Department shall provide unredacted
copies of the requested body-worn camera recordings to the Chairperson and the
Councilmember elected by the Ward in which the incident occurred. Such body-
worn camera recordings shall not be publicly disclosed by the Chairperson or the
Council; and



(2) The Mayor:
(A) Shall, except as provided in paragraph (3) of this subsection:

(1) Within 5 business days after an officer-involved death or the
serious use of force, publicly release:

(I) The names and body-worn camera recordings of all
officers directly involved in the officer-involved death or
serious use of force; and

(IT) A description of the incident; and

(i) Maintain, on the website of the Metropolitan Police
Department in a format readily accessible and searchable by the
public, the names and body-worn camera recordings of all officers
who were directly involved in an officer-involved death since the
Body-Worn Camera Program was launched on October 1, 2014;
and

(B) May, on a case-by-case basis in matters of significant public interest
and after consultation with the Chief of Police, the Office of the Attorney
General, and the United States Attorney's Office for the District of
Columbia, publicly release any other body-worn camera recordings that
may not otherwise be releasable pursuant to a FOIA request or
subparagraph (A) of this paragraph.

(3)(A) The Mayor shall not release a body-worn camera recording pursuant to
paragraph (1)(A) of this subsection if the following persons inform the Mayor,
orally or in writing, that they do not consent to its release:

(1) For a body-worn camera recording of an officer-involved death, the
decedent's next of kin; and

(i1) For a body-worn camera recording of a serious use of force, the
individual against whom the serious use of force was used, or if the
individual is a minor or unable to consent, the individual's next of kin.

(B)(1) In the event of a disagreement between the persons who must consent to the
release of a body-worn camera recording pursuant to subparagraph (A) of this
paragraph, the Mayor shall seek a resolution in the Superior Court of the District
of Columbia.

(i1) The Superior Court of the District of Columbia shall order the release
of the body-worn camera recording if it finds that the release is in the
interest of justice.



(d) Before publicly releasing a body-worn camera recording of an officer-involved death,
the Metropolitan Police Department shall:

(1) Consult with an organization with expertise in trauma and grief on best
practices for providing the decedent's next of kin with a reasonable opportunity to
view the body-worn camera recording privately in a non-law enforcement setting
prior to its release; and

(2) In a manner that is informed by the consultation described in paragraph (1) of
this subsection:

(A) Provide actual notice to the decedent's next of kin at least 24 hours
before the release, including the date on and the manner in which it will be
released;

(B) Offer the decedent's next of kin a reasonable opportunity to view the
body-worn camera recording privately in a non-law enforcement setting;
and

(C) If the next of kin accepts the offer in subparagraph (B) of this
paragraph, provide the decedent's next of kin a reasonable opportunity to
view the body-worn camera recording privately in a non-law enforcement
setting.

(e)(1) For any incident involving an officer-involved death or serious use of force (as
defined in subsection (g) of this section), officers shall not review any body-worn camera

recordlngs to 3551st in initial report ertlngMe&epeMehe%D%pafﬁnem—eﬁﬁeefs—shaﬂ

(2) Officers shall indicate, when writing any initial or subsequent reports, whether
the officer viewed body-worn camera footage prior to writing the report and
specify what bod\/ -worn camera footage the ofﬁcer v1ewed9£ﬁeefs—shaﬂ—mdtea%%

(g) For the purposes of this section, the term:

(1) "FOIA" means subchapter II of Chapter 5 of Title 2.




(2) "Next of kin" means the priority for next of kin as provided in Metropolitan
Police Department General Order 401.08, or its successor directives.

(3) "Serious use of force" means any:

“(A) Firearm discharges by a Metropolitan Police Department officer,
with the exception of a negligent discharge that does not otherwise put
members of the public at risk of injury or death, a discharge at an animal,

or a range or training 1n01dents %%%%%d%afges—by—a—l\l[%&epehmﬁ

(B) Head strikes by a Metropolitan Police Department officer with an
impact weapon;

(C) Use of force by a Metropolitan Police Department officer:
(1) Resulting in serious bodily injury;
(i1) Resulting in a protracted loss of consciousness, aless-of
consetousness; or that create a substantial risk of death, serious

disfigurement, disability or impairment of the functioning of any
body part or organ;

(ii1) Involving the use of a prohibited technique, as that term is

defined in § 5-125.02(6); and

(iv) Resulting in a death; and

(D) Incidents in which a Metropolitan Police Department canine bites a
person.

(4) “Serious bodily injury” means extreme physical pain, illness, or impairment of
physical condition including physical injury that involves a substantial risk of
death, protracted and obvious disfigurement, protracted loss or impairment of the
function of a bodily member or organ, or protracted loss of consciousness.

“DCMR 24-3900.10.
(a) Notwithstanding any other law, the Mayor:
“(1) Shall, except as provided in paragraph (b) of this subsection:
“(A) Within 5 business days after an officer-involved death or the serious use of
force, publicly release:
“(1) The names and body-worn camera recordings of all officers directly
involved in the officer-involved death or serious use of force; and
“i1) A description of the incident; and
“(B) Maintain, on the website of the Metropolitan Police Department in a format
readily accessible and searchable by the public, the names and body-worn camera



recordings of all officers who were directly involved in an officer-involved death
since the Body-Worn Camera Program was launched on October 1, 2014; and
“(2) May, on a case-by-case basis in matters of significant public interest and after
consultation with the Chief of Police, the Office of the Attorney General, and the United
States Attorney's Office for the District of Columbia, publicly release any other body-
worn camera recordings that may not otherwise be releasable pursuant to a FOIA request
or paragraph (2)(1)(A) of this subsection.
“(b)(1) The Mayor shall not release a body-worn camera recording pursuant to paragraph
(a)(1)(A) of this subsection if the following persons inform the Mayor, orally or in writing, that
they do not consent to its release:
“(A) For a body-worn camera recording of an officer-involved death, the
decedent’s next of kin; and
“(B) For a body-worn camera recording of a serious use of force, the individual
against whom the serious use of force was used, o rif the individual is a minor or
unable to consent, the individual’s next of kin.
“(2)(A) In the event of a disagreement between the persons who must consent to the
release of a body-worn camera recording pursuant to subparagraph (1) of this paragraph,
the Mayor shall seek a resolution in the Superior Court of the District of Columbia
“(B) The Superior Court of the District of Columbia shall order the release of the
body-worn camera recording if it finds that the release is in the interest of justice.
“(c) Before publicly releasing a body-worn camera recording of an officer involved death, the
Metropolitan Police Department shall:
“(1) Consult with an organization with expertise in trauma and grief on best practices for
providing the decedent’s next of kin with a reasonable opportunity to view the
body-worn camera recording privately in a non-law enforcement setting prior to its
release; and
“(2) In a manner that is informed by the consultation described in subparagraph (1)of this
paragraph:
“(A) Provide actual notice to the decedent’s next of kin at least 24 hours before
the release, including the date on which it will be released;
“(B) Offer the decedent's next of kin a reasonable opportunity to view the body-
worn camera recording privately in a non-law enforcement setting; and
“(C)If the next of kin accepts the offer in sub-subparagraph (B) of this
subparagraph, provide the decedent's next of kin a reasonable opportunity to view
the body-worn camera recording privately in a non-law enforcement setting.”.

DCMR 24 -3902.9

When releasing body-worn camera recordings, the likenesses of any local,

county, state, or federal government employees acting in their professional capacities, other than
those acting undercover, shall not be redacted or otherwise obscured.”.

DCMR 24-3999.1

““Serious use of force” means any:
(a) Firearm discharges by a Metropolitan Police Department officer, with the exception

of a negligent discharge that does not otherwise put members of the public at risk of




(c) Use of force by a Metropolitan Police Department officer:*3}-Yse-of foree-by-a

(1) Resulting in serious bodily injury;“fA)Resulting-in-serious-physicalinfary;
(11) Resulting in a protracted loss of consciousness, or that create a substantial
risk of death, serious disfigurement, disability or impairment of the functioning

of any bodv part or organ; ﬁeB)-ReSbﬂ%mg—ﬁa—a—less—e#eeﬂse}eﬂs&ess—%ﬂ%&t—erea%e

(111) Involving the use of a prohibited technique, as that term is defined in § 5-

125. 0216}, or ﬁé@—lnvewmg—&r%as%ef—a—pfehfb&ed—teehmq&%as—thaﬁeﬂﬂﬁs

(1v) Resulting in a death; and

(d) Inc1dents in which a Metropohtan Police Department camne bltes a person.“(4)

9999

means extreme physical pain, illness, or impairment of
physical condition including physical injury that involves a substantial risk of
death, protracted and obvious disfigurement, protracted loss or impairment of the
function of a bodily member or organ, or protracted loss of consciousness..

“Serious bodily injury




D.C. Code § 2-534. Exemptions from disclosure

(d-1)(1) Notwithstanding any provision of this act, a request under this act for
disciplinary records shall not be categorically denied or redacted on the basis that it
constitutes an unwarranted invasion of a personal privacy for officers within the
Metropolitan Police Department ("MPD"), the District of Columbia Housing Authority
Police Department ("HAPD"), or the Office of the Inspector General ("OIG"), except as
described in paragraph (3) of this subsection.

(2) For the purposes of this subsection, the term "disciplinary records" means any
record created in furtherance of a disciplinary proceeding for, or an Office of
Police Complaints ("OPC") investigation of, an MPD, HAPD, or OIG officer, that
pertains to the officer’s commission of a crime, the officer’s interactions with
members of the public, or the officer’s receipt of a judicial officer’s adverse
credibility finding in a criminal proceeding, including:regardless-ef-whether-the

o o

(A) The the name and badge number of the officer name-ofthe-officer
complained of, investigated, or charged;

(B) The complaints, allegations, and charges against the officer;

(C) The transcript of any disciplinary trial or hearing, including any
exhibits introduced at the trial or hearing;

(D) The disposition of any disciplinary proceeding;

(E) The final written opinion or memorandum supporting the disposition
and any discipline imposed, including the MPD's, HAPD's, or OIG's
complete factual findings and its analysis of the conduct and appropriate
discipline of the officer; and

(F) Any other record or document created by OPC, MPD, HAPD, or OIG
in anticipation of, or in preparation for, any disciplinary proceeding.

(3) When providing records or information related to disciplinary records, the
responding public body may redact:

(A) Technical infractions solely pertaining to the enforcement of
administrative departmental rules that do not involve interactions with
members of the public and are not otherwise connected to the officer’s
investigative, enforcement, training, supervision, or reporting
responsibilities;




(B) Information regarding the officer’s medical history:

(C) Information regarding the officer’s use of an employee assistance
program, including mental health treatment, substance abuse treatment
service, counseling, or therapy;

(D) Personal contact information, including home addresses, telephone
numbers, and email addresses:

(E) Any social security numbers or dates of birth;

(F) Any records or information that, if released, would disclose the
identity of whistleblowers, complainants, victims, witnesses, undercover
agents, or informants: and

(G) Any other records or information otherwise exempt from disclosure
under this section other than subsection (a)(2) of this section




.  fornation otherw ;

fisel lor thi . heg ¢l : . 2y of thi
seellsn

(d-2) Notwithstanding any other provision of law, agencies shall not categorically treat
law enforcement disciplinary records as falling within any exemption listed in this

D.C. Code § 5-1104. Police Complaint Board

(d-2)(1) The Board shall review, with respect to the MPD:

(2) The Executive Director, acting on behalf of the Board, shall have have
unfettered access to all information and supporting documentation that is
directly related to OPC’s investigation into an officer’s alleged
misconduct or unfettered access to all information and supporting
decumentation-specifically related to the Board’s duties under paragraph
(1) of this subsection.

“(3) The Executive Director shall keep confidential the identity of any
person named in any documents transferred from the MPD to the Office
pursuant to paragraphs (1) and (2) of this subsection.

(4) The disclosure or transfer of any public record, document, or
information from the MPD, the DCHAPD, or the OIG to the Office pursuant
to paragraph (1) of this subsection shall not constitute a waiver of any
privilege or exemption that otherwise could be asserted by the MPD, the
DCHAPD, or the OIG to prevent disclosure to the general public or in a
judicial or administrative proceeding.

(5) A Freedom of Information Act request for public records collected
pursuant to paragraph (1) of this subsection may only be submitted to the
MPD, the DCHAPD, or the OIG.

(6) Beginning on December 31, 2017, and by December 31 of each year
thereafter, the Board shall deliver a report to the Mayor and the Council
that analyzes the information evaluated by the Board under paragraph (1)
of this subsection.

(7) In its review of in-custody deaths described in paragraph (1)(E) of this
subsection, the Board shall issue findings related to, and
recommendations in response to, each death.



D.C. Code § 5-1116 Officer disciplinary records database.

(a) Notwithstanding section 3105 of the District of Columbia Comprehensive Merit
Personnel Act of 1978, effective March 3, 1979 (D.C. Law 2-139; D.C. Official Code
§--1-631.05), by December 31, 2024, the Office shall maintain a publicly accessible
database that contains the following information related to sustained allegations of
misconduct pertaining to an officer's commission of a crime, the officer's interactions
with members of the public, or the officer’s receipt of a judicial officer’s adverse
credibility finding in a criminal proceeding efficer's-integrity-in-eriminal-investigations;
as determined by the Office, MPD, DCHAPD, or OIG for incidents that occurred on or
after the effective date of the Comprehensive Policing and Justice Reform Amendment
Act of 2022, passed on 2nd reading on December 20, 2022 (Enrolled version of Bill 24-
320):

(1) The name, badge number, rank, race, gender, and length of servicerank;length
ot service;and-eurrent-duty-status of an officer against whom an allegation of

misconduct has been sustained;

(2) A description of:

(A) The complaint that is the basis of the sustained allegation of
misconduct, if initiated by a complaint; or

(B) The conduct that is the basis of the sustained allegation of misconduct,
if initiated by another means;

(3) Whether the allegation of misconduct was initiated by:
(A) MPD;
(B) DCHAPD;
(C) OIG;
(D) A complaint submitted to the Office pursuant to section 8(a);
(E) The Executive Director as described in section 8(g-1); or
(F) Other entity;

(4) A description of the final disposition and a copy of the final order or written
determination;

(5) The discipline imposed on the officer in response to the sustained allegation of
misconduct and the date on which it was imposed;



(6) If applicable, the discipline recommended by the Office, as described in
section 12(1)(1)(A); and

(7) Whether the officer or another entity has requested an appeal regarding the
sustained allegation of misconduct.

(b) In the event a sustained allegation is successfully appealed, overturned, vacated, or
otherwise invalidated, the Office shall remove database entries related to the initial
sustained allegation of misconduct.

(c) MPD shall maintain records necessary to update the database as needed and furnish
that information to the Office as requested.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES, No. 19-Cr-15
Vs. Hon. Timothy J. Kelly
TYSEAN T. BELLAMY.

DEFENDANT’S POST-HEARING MEMORANDUM
IN SUPPORT OF MOTION TO SUPPRESS PHYSICAL EVIDENCE

Defendant Tysean T. Bellamy submits this Memorandum addressing evidence adduced in
the Evidence Suppression Hearing July 11, 12 and 25, 2019, applicable legal principles and how
the Court should apply those principles in evaluating the evidence. Defendant strongly believes
the Court should suppress all physical evidence seized from him December 31, 2018, as products
of an illegal search in violation of the Fourth Amendment to the U.S. Constitution.

The evidence demonstrates that no fewer than eight members of the Metropolitan Police
5% District Crime Suppression Team actively participated in stopping Mr. Bellamy. Lacking
probable cause to arrest him, or reasonable, articulable suspicion that he was committing or
would soon commit a crime to justify a Terry! stop, the officers had no intention of allowing him
to ignore their inquiries and continue on his way.

Therefore, Defendant was seized for Fourth Amendment purposes as soon as Sgt. José
Jaquez exited a police vehicle and began speaking to him. The evidence discovered after a short
chase, a gun, marijuana, and drug paraphernalia, which police had no reason at the time of the
stop to believe were in his possession, must be suppressed as fruits of an illegal seizure and
search. Wong Sun v. United States, 371 U.S. 471 (1963).

RELEVANT FACTS

Kelly Brown has known Mr. Bellamy for four years, and they have lived together in

U Terry v. Ohio, 392 U.S. 1 (1968).
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Hyattsville, Maryland, since October or November 2018. Tr. 7/25/19, 8 —9 & 29.% She is
pregnant, and Mr. Bellamy is the father. /d. at 9. She said she is like a stepmother to his sons,
Tysean, 13, and Malik, 11; and that he is like a stepfather to her daughter Khiayn, 8. /d. at 24 —
25 & 27-28.

Ms. Brown planned to meet girlfriends at a club New Year’s Eve, and on her way there
she gave Mr. Bellamy a ride to meet his friends near Brentwood Road, N.E. Id. at 11 — 12, “I had
to meet my girlfriends at the club at least by 10:30. So me personally, I always try to be on time
to get parking. So I had to drop him off ahead of time,” she explained. /d. at 15. “It was after, |
want to say, like, 9:45, maybe, like, 10:00 — towards 10:00 — closer towards 10:00.” /d.

Ms. Brown said Mr. Bellamy got out of the car on Brentwood Road, a short distance
south of Douglas Street, N.E., and that Carlos Branch, who also goes by CJ or Cheddar, lived
there.? Id. at 15 & 17. She recalled that CJ and about three other men were present when she left
Mr. Bellamy. /d. at 17 — 18. But she was unsure about who the other men were. /d. at 17.

Using street names, the prosecutor asked whether those individuals were present and
whether Ms. Brown knew their real names. /d. at 18 — 19. The witness tentatively provided first
names for some of the individuals. /d. But she could not recall whether any of them were present
that night.

By the time Ms. Brown arrived at the club, Mr. Bellamy had contacted her using
Facetime. /d. at 19. As they talked, Ms. Brown said, she could see “[h]is face and the houses.
Like, just the sky and the scenery. That’s what I saw.... I believe he might have been walking a
little....” Id. at 20. She recalled that Mr. Bellamy was with friends as they talked. /d.

When the prosecutor asked whether, during the call, Mr. Bellamy talked about “anything

unusual happening,” the following colloquy occurred:

2 Citations to transcripts of proceedings will be in the form “Tr.” followed by the date of the
proceeding and the relevant page number, i.e. Tr. 7/11/19, 3.
3 Carlos Branch testified that his grandmother lives at that location. See, below, at 3.

United States v. Bellamy, Tysean, 19-Cr.-15 — Page 2
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I do recall him saying something about, [“]Are you all messing with me?[”] But ... |
don’t know who he was talking to ... at that time.

Q. While you were FaceTiming with him?
A. Yes.
Q. And after he said that, did you continue to talk to him?

A. For a second, we were talking. Probably for, like, a minute — not even a minute after,
a few seconds, and then after that I just heard, like ... the phone rubbing against
something.

Q. And then what?

A. And then it just disconnected.
Tr. 7/25/19, 20 — 21. Before the call disconnected, Ms. Brown testified, she heard more. “It was
very, kind of, like, muffled. You could hear people talking, but it sounded like someone could
have said, [‘]No, not you,[’] but I didn’t know who anybody was ... — like, who was talking.”
Id. at27.

Ms. Brown said she drinks alcoholic beverages, but she has never seen Mr. Bellamy
drink them. H was not carrying or drinking out of a cup when she dropped him off. /d. at 12 - 13.

According to Ms. Brown, Mr. Bellamy lost a lung and suffers from back pain as a result
of having been shot in the back. To relieve chronic pain due to that injury he smokes a large
amount of marijuana. /d. at 13 — 14.

Mr. Branch testified that he and three or four other young men were standing outside the
Papa John’s Pizza at 1348 Brentwood Place, N.E., December 31, 2018. Tr. 7/12/19, 13 & 18. He
said they were near the corner of the building where the chain link fence begins. Id. at 19 — 20.
Although he recalled that it was about 9 p.m., he later clarified that they were there about 10
minutes before the 5" District Crime Suppression Team moved into the area where 14™ Street,
Montana Avenue and Rhode Island Avenue, N.E., intersect. Id. at 19 & 33.

Mr. Branch said Mr. Bellamy walked up to them and they talked for about five to 10

minutes about what the were going to do that night. /d. at 21 & 38. They planned to go to a New

United States v. Bellamy, Tysean, 19-Cr.-15 — Page 3
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Year’s Eve party at his grandmother’s residence, 1220 Brentwood Road, N.E., Mr. Branch
testified. /d. at 14.

“The next thing you know, the police had came riding up the street. They didn’t come,
like, exactly to where we were at. So when we ... seen them, we decided that we were going to,
like, walk a different way, step off. So we decided to walk away,” he explained. /d. at 21.

He said Mr. Bellamy did not have a cup in his hand when he arrived or when the group
disbursed. /d. at 13. When asked whether Mr. Bellamy drinks alcoholic beverages, Mr. Branch
said “I know, for sure, he doesn’t.” Id. at 16. Asked if he knew why Defendant does not drink
alcohol, he replied, “we’ve probably discussed it, but not off the top of my head. No, I don’t.”
ld.

As the group left the area, Defendant trailed behind because he was talking on his mobile
phone, Mr. Branch said. /d. at 13 & 22. “I’m pretty sure he was texting or something like that,”
he added. Id. at 22 — 23. His recollection that Mr. Bellamy was looking at his phone’s screen is
consistent with Ms. Brown’s testimony that she and Defendant were on Facetime, and that
during the conversation some of his friends were nearby. Tr. 7/25/19, 20.

Mr. Branch and the three or four other men walked along the north side of Rhode Island
Avenue, and crossed to the median near the intersection with Brentwood Road. Tr. 7/12/19, 13 —
14. He later said they crossed a short distance west of the firechouse entrance. /d. at 24.

“[W]hen we crossed, I think that’s when some police, like — it was police behind us. So
we crossed over. I couldn’t see [Mr. Bellamy], because the police cars was blocking my vision
from seeing him at that point in time.” /d. at 25. Mr. Branch said he was west of Brentwood
Road and south of its intersection with Douglas Street, N.E., when he next saw Mr. Bellamy. /d.
at 35 — 36. “[W]e turned around; I seen him. You seen ... police just coming, sirens on and all
that, jumping out, telling everybody to move, rushing towards him.” /d. at 27. By the time they
turned around, police had already detained Mr. Bellamy, he said. /d. at 32 — 33.

During the five to 10 minutes Mr. Branch said he, Mr. Bellamy and three or four other

young men were talking in front of Papa John’s, an officer broadcast that four or five individuals

United States v. Bellamy, Tysean, 19-Cr.-15 — Page 4
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were outside Jerry Chan’s, a Chinese carry-out next door to Papa John’s, and a couple of other
individuals “moved down toward the 24,” a convenience store in the same block of Brentwood
Place, N.E. Gov. Exh. 21, 01:40 — 01:58.* At 22:03:51, the officer said “Now there’s a Jeep
outside of Jerry Chan’s.” Id. at 02:11 — 02:25. The next broadcast, at 22:05:04, said “I think
they’re hanging around a white pickup parked outside. Right out front, there’s probably four or
five of them hanging out outside, and there’s probably another four or five inside.” /d. at 02:26 —
02:45. At 22:06:46, a minute before Ofc. Joseph Blasting’s BWC video begins, the officer
reported that “[t]here’s one tucked around the side of Papa John’s, too. Side of the building.” Id.
at 04:22 — 04:39.

The officer apparently was watching the activity closely from a position where he could
see the west side of Papa John’s, the gap in the fence, and the place from which Ofc. Blasting
eventually retrieved the red Solo cup containing an unspecified alcoholic beverage. But that
officer did not report seeing an individual holding the cup. His reports tend to corroborate Mr.
Branch’s testimony.

Ofc. Blasting broadcast at 22:05:32 that he was parking and would walk into the area of
Rhode Island Avenue and Brentwood Place, N.E. Def. Exh. 11 (Ex 11_5D_Ops_10-05-23.mp3).
Ofc. Blasting testified that he and several other members of the 5% District Crime Suppression
Team parked near the intersection of Franklin and 14" streets, N.E., and walked south on 14"
Street. Tr. 7/11/19, 19. He said the other officers continued down 14 Street to the intersections
of Brentwood Place or Rhode Island Avenue, then turned west. /d.

Ofc. Blasting entered an alley running west in the 1300 block of Brentwood Place, behind
a row of stores so he “would have an angle to see any individuals hanging out on this sidewalk
here.” Id. at 19 — 21. He explained that between the 24-hour convenience store and Jerry Chan’s’

there

4 Citations to the recording of the 5 District Operations Channel recordings include times in
minutes and seconds measured from the beginning of the recording
> See Gov’t Exh. 2, Def. Exh. 2.

United States v. Bellamy, Tysean, 19-Cr.-15 — Page §



Case 1:19-cr-00015-TJK Document 35 Filed 08/26/19 Page 6 of 25

is an empty parking lot with ... some chain-link fence.... [M]y thought was that if I can
stand back here, [] I can actually get eyes on any individuals hanging out ... in this block
here, [] I can actually see them from the back here, [] as well as this alley opens up with a
gate here, [] to come back, and I can also see from here, [] forward towards Brentwood
and Rhode Island.

Id. at 21. While looking south through the parking lot, Ofc. Blasting could not simultaneously
see individuals on Brentwood Place between the Papa John’s pizza shop and the Rhode Island
Avenue intersection.

About a minute to a minute-and-a-half after entering the alley from 14" Street, Ofc.
Blasting said. he stopped at the rear of Papa John’s, where he could see the west side of the
building and the grassy area bounded by Brentwood Place and the firehouse. /d. at 22. “I was
there just prior to the silent part of my video beginning” at 10:07:45 p.m., the officer
acknowledged. /d. at 51.

Ofc. Blasting claimed he

was standing at the corner here, [] behind the Papa John’s building, and I was peering or
looking from around the corner down along the side of the building ... at which time, I
observed an individual standing by the — there’s a chain-link fence right here, [] and
there’s an opening, and I saw an individual standing right here, [] who was holding a red
plastic cup.

Id. at22 —23.

[A]s I was standing in my location behind the Papa John’s observing the defendant, I
noticed he had the ... red plastic cup in his hand. He turned to his left, looking down the
sidewalk ... towards what would be the direction of my assisting officers, and then he
turned and placed the red plastic cup down on that wooden ledge we saw earlier in the
picture, and then he quickly started to walk down the sidewalk ... away from the
direction of the approaching officers on foot.

1d. at 26.
When Ofc. Blasting was at the back of the Papa John’s, Ofc. Frederick Onoja and Ofc.
Robert Marsh were in front of it on Brentwood Place. Gov’t Exh. B, Onoja.mp4, 22:07:46 —

22:07:53.5 Onoja was facing west toward the gap in the fence where Ofc. Blasting claimed Mr.

® The government filed its Exh. B with its opposition to Mr. Bellamy’s suppression motion.
The exhibit is a CD including 12 BWC videos.

United States v. Bellamy, Tysean, 19-Cr.-15 — Page 6
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Bellamy was standing. Ofc. Marsh crossed the street in front of Ofc. Onoja. The government has
produced no evidence that either officer saw Mr. Bellamy or anyone else holding a red Solo cup
to corroborate Ofc. Blasting’s testimony.

In Ofc. Blasting’s video, the gap in the fence is between a silver car and a black SUV
parked in front of it, and no one is standing near the gap. Def. Exh. 4, 22:07:45.7 Mr. Bellamy
becomes visible near the front of the black SUV walking at a slow rate of speed toward the
intersection of Brentwood Place and Rhode Island Avenue, N.E. Id. at 22:07:50 — 22:08:09.

Ofc Blasting acknowledged that several other officers were near the gap in the fence
when he claims to have seen Mr. Bellamy with the red Solo cup, and videos recorded by Ofc.
Onoja and Ofc. Anderson confirm that. But he never alerted them by radio that he saw Mr.
Bellamy with the cup

When asked why he did not broadcast a lookout, Ofc. Blasting testified that he did not
know whether the cup contained alcohol until he reached the gap in the fence. But considering
the Crime Suppression Team's purpose that night, his explanation is specious. They were there to
get guns off the street, not to arrest people for petit offenses like drinking in public. They did not
need probable cause to walk up to an individual and ask questions. If Ofc. Blasting had given a
lookout, one of the officers could have stopped Mr. Bellamy and confirmed that the cup
contained alcohol, or could have asked whether he was armed.

Ofc. Blasting testified that when he reached the gap in the fence, “I stepped onto the
sidewalk[,] ... I observed the red plastic cup. Ilooked over the cup that was placed down. I saw
the inside of the cup had this dark red-in-color liquid. It also had an odor of an alcoholic
beverage emanating from the cup which I could smell....” Tr. 7/11/19, 28, 37, 51. The video

makes clear that Ofc. Blasting, who is 6-feet, one-inch tall, did not stop as he went through the

7 The time shown in the upper right corner of body-worn-camera (BWC) video is 24-hour
UTC time, which is five hours later than Eastern Standard Time. For purposes of identifying the
time frame of a video exhibit, this Memo will use 24-hour EST, i.e. if the video shows 03:07:45,
it will be converted to 22:07:45, 10:07:45 p.m.

United States v. Bellamy, Tysean, 19-Cr.-15 — Page 7
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gap, did not shine his flashlight into the cup, and did not bend down to examine or smell its
contents. Def. Exh. 4, 22:08:08 — 22:08:15.

Ofc. Blasting confirmed that Ofc. Joshua Anderson was on Brentwood Place near the gap
in the fence. Def. Exh. 4, 22:07:59 — 22:08:10; Gov’t Exh. B, Anderson.mp4, 22:08:19 —
22:08:21. He testified that he told Ofc. Anderson “the defendant [was] walking away. I, kind of,
pointed with my right thumb towards the defendant and where he was and his direction of travel,
and I let him know that he had placed down this open container of alcohol and he was walking
away quickly from that location.” Id. But because he did not activate his body worn camera until
about 22:09:45, there is no recording of their conversation.

After speaking with Ofc. Anderson, Ofc. Blasting testified, he broadcast a lookout for
Mr. Bellamy “to the other officers in the block as well as the officers in the cars to let them know
that the defendant had committed the crime of having an open container of alcohol and that he
was good for a stop on that misdemeanor offense.” /d. But Ofc. Blasting did not broadcast his
lookout until 22:08:57, after he met Ofc. Anderson and then walked west past the entrance to the
firechouse on Rhode Island Avenue. /d. at 29. Over the 5" District Operations channel he
described Mr. Bellamy’s clothing, and then said “He’s a POCA. He’s walking off pretending to
be on the phone.” Def. Exh. 12 (Ex 125D Ops_10-08-57.mp3); Tr. 7/11/19, 41.

It is unclear why Ofc. Blasting said Mr. Bellamy was pretending to be talking on his
phone. As Ms. Brown testified, he was talking to her over Facetime.

During the 47 seconds between his conversation with Ofc. Anderson and when he
broadcast the lookout, Ofc. Blasting did not recall coming in contact with any other officers, or
telling other officers that he had seen Mr. Bellamy with an open container of alcohol. /d. at 65.
But the BWC videos tell a very different story.

At 22:08:23, over 35 seconds before Ofc. Blasting broadcast his lookout, Ofc. Tayshon

Brown is walking west from the intersection of Brentwood Place and Rhode Island Avenue. Def.

United States v. Bellamy, Tysean, 19-Cr.-15 — Page 8
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Exh 16 (Ex 16 _Brown 1A slow.mp4 is at 2 speed.). By 22:08:41, four officers are visible from
Ofc. Brown’s camera: Ofc. Anderson crosses to the south sidewalk, Ofc. James Love?® is on the
left, Ofc. Blasting walks straight to the north sidewalk, and Ofc. Onoja comes from the firehouse
entrance on the right.

It is difficult to understand how officers Brown, Love and Onoja became involved in the
pursuit if Ofc. Blasting had not communicated with them. But there is no audio record because
none of them had activated their body-worn cameras.

Ofc. Blasting continued walking west on the north side of Rhode Island Avenue, and at
about 22:09:14 a cruiser driven by Ofc. Matthew Konkol passed him going the same way. Def.
Exh. 4, 22:09:14 —22:09:18 (Ex 04 Blasting_1.mp4). At that point, Ofc. Blasting broadcast,
“570, you’re about parallel with him on your left.” Def. Exh. 13 (Ex 13 5D Ops 10:09:18); Tr.
7/11/19, 30.

He said Ofc. Konkol made a U-turn and as the cruiser drove up to where Mr. Bellamy
was walking on the south sidewalk, Ofc. Blasting used his radio to “confirm[] that that was, in
fact, the defendant that they needed to stop[,] wearing the hat.” Def. Ex. 14 (Ex 14_5D_Ops_10-
09-41.mp3); Tr. 7/11/19, 31.

Sgt. Jaquez testified that he has been assigned to the Metropolitan Police Gun Recovery
Unit for nearly eight years, first as an officer and for the past three years as a sergeant. /d. at 77.
As a member of the Gun Recovery Unity, he said, he received specialized training in “how to,
basically, observe or spot individuals that are exhibiting characteristics that they are armed such
as hand movements; body movements; body language — what else — just about that.” Id. at 78.

On December 31, 2018, Sgt. Jaquez was assigned to the 5" District Crime Suppression

8 After viewing Ofc. Brown’s BWC video, counsel was able to match videos from cameras
worn by officers Blasting, Anderson and Onoja, but found no matching video for the fourth
officer. Government counsel identified Ofc. Love as the fourth officer, and said his camera did
not record video from this time period. See Government’s Opposition to Defendant’s Motion To
Suppress Physical Evidence, Dkt. No. 20, 14 n. 15.

United States v. Bellamy, Tysean, 19-Cr.-15 — Page 9
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Team, supervising operations in the area that includes Brentwood Road and Rhode Island
Avenue, N.E. Id. at 79. He said he was riding in the front passenger seat of Ofc. Konkol’s
cruiser, and that Ofc. John Javelle was in the right rear seat. /d. at 80. He said, “I heard over the
radio that officers ... walking into the 1300 block of Brentwood and the group separated and
there was a gentleman that Officer Blasting advised ... us that was walking away from the entire
group by himself.” /d. at 81.

Following Ofc. Blasting’s directions over the radio, Ofc. Konkol made a U-turn on
Rhode Island Avenue, putting him on the side of the cruiser closest to the south sidewalk, Jaquez

explained. /d. at 82.

I heard on the radio Officer Blasting advising just, [“]That’s him. That’s the one with the
hat.[”’] That’s when I ... walked towards — there was a ... couple parked vehicles, and |
walked past the parked vehicles and I basically told the gentleman, [“]Hey, I don’t care
for the drinking.[”] ... something in the nature, [“]I just want to talk to you, ... can we
just talk?[”’]

Id. at 83; Def. Exh. 8, 22:09:32 — 22:09:41 (Ex 08 Jaquez 1.mp4°).

Jaquez employed his Gun Recovery Unit training in spotting physical characteristics,
body language and behavior indicative of illegal firearms possession. But he saw nothing about
Mr. Bellamy’s demeanor, or bulges in his clothing indicating that Defendant might be armed. Tr.
7/11/19, 101. According to the sergeant, Mr. Bellamy kept walking toward the 1200 block of
Brentwood Road, N.E., for several seconds. /d. at 83 & 109; Def. Exh. 8§, 22:09:39 (Mr. Bellamy
comes into view at the left of the screen).

Sgt. Jaquez did not recall whether Mr. Bellamy acknowledged him by turning toward him
as he spoke. Id. at 103. But video recorded by Ofc. Javelle’s camera shows him facing the
cruiser. Def. Exh.18, 22:09:36 (Mr. Bellamy is to the left of another individual who is facing the
street as well)(Ex 18 Javelle 1.mp4).

After Mr. Bellamy began running, his hand motions indicated that he had a gun, Sgt.

? Def. Exh. 8A (Ex 08A_Jaquez_1A.mp4) is the same as Def. Exh. 8, but at /% speed.
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Jaquez testified. Tr. 7/11/19, 86 — 87.

Sgt. Jaquez acknowledged that when he got out of the cruiser Ofc. Javelle had already
gotten out and was moving to the west around parked vehicles to the sidewalk in front of Mr.
Bellamy. Tr. 7/11/19, 93, 97 & 108; Def. Exh. 8, 22:09:36 — 22:09:41; Def. Exh. 18, 22:09:33 —
22:09:41.

Ofc. Konkol, too, exited the cruiser, and followed Ofc. Javelle west towards the rear of
the parked vehicles and the sidewalk in Mr. Bellamy’s path forward. Def. Exh. 19, 22:09:33 —
22:09:42 (Ex 19 _Konkol 1.mp4).

After officers detained Mr. Bellamy, Ofc. Blasting returned to the Papa John’s to record
the red Solo cup and its contents with his camera. Tr. 7/11/19, 32. He did not recover the cup as
evidence because “we can’t recover liquids. They don’t allow us, really, to keep ... the liquids.
It’s not our policy really to do that for alcoholic beverages.... I just wanted to get video of it, and
so — the cup, what it looked like and the liquid inside of it as well for the record.”'? Id. at 45 —
46. See Def. Exh. 5 (Ex 05_Blasting 2.mp4). Ofc. Blasting described the liquid as “a deep red
color. It had an alcoholic odor to it. So I wouldn’t be able to specify exactly if it was wine or if it
was some sort of mixed drink. It didn’t appear to be consistent with any beer that I’ve ever seen,
but I couldn’t specify exactly what it is....” Tr. 7/11/19, 56.

POINTS & AUTHORITIES

“No right is held more sacred, or is more carefully guarded by the common law, than the
right of every individual to the possession and control of his own person, free from all restraint or
interference of others, unless by clear and unquestionable authority of law.” Union Pac. R. Co.
v. Botsford, 141 U.S. 250, 251 (1891). The Bill of Rights guaranteed in the Fourth Amendment
this most sacred right: “The right of the people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures.”

10 A strong argument can be made that because Ofc. Blasting, who was credited with Mr.
Bellamy’s arrest, was relying on the cup as providing probable cause, the cup was an important
piece of evidence that could have been tested for Mr. Bellamy’s fingerprints.
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Interpreting the Fourth Amendment, the Supreme Court has “[t]ime and again . . .
observed that searches and seizures ‘conducted outside the judicial process, without prior
approval by judge or magistrate, are per se unreasonable ... subject only to a few specifically
established and well-delineated exceptions.” ”” Minnesota v. Dickerson, 508 U.S. 366, 373
(1993)(quoting Thompson v. Louisiana, 469 U.S. 17, 19 — 20 (1984)(per curiam)(quoting Katz
v. United States, 389 U.S. 347, 357 (1967)(footnotes omitted))).

Where there has been a warrantless search or seizure, the government bears the burden of
proving by a preponderance of the evidence that the search or seizure was lawful. United States
v. Mendenhall, 446 U.S. 544, 550 — 51 (1980). In meeting that burden, the government cannot

rely on evidence seized in the search.

A search prosecuted in violation of the Constitution is not made lawful by what it brings
to light; and the doctrine has never been recognized by this Court, nor can it be tolerated
under our constitutional system, that evidences of crime discovered by a[n[ ... officer in
making a search without lawful warrant may be used against the victim of the unlawful
search where a timely challenge has been interposed.

Byars v. United States, 273 U.S. 28, 29 — 30 (1927)(citations and footnotes omitted). At bottom,
“a search unlawful at its inception may [not] be validated by what it turns up.” Wong Sun, supra,
371 U.S. at 484.

A seizure occurs when an officer, “by means of physical force or show of authority, has in

some way restrained the liberty of a citizen.” Terry, supra, 392 U.S. at 19 n.16.

Only when such restraint is imposed is there any foundation whatever for invoking
constitutional safeguards. The purpose of the Fourth Amendment is not to eliminate all
contact between the police and the citizenry, but “to prevent arbitrary and oppressive
interference by enforcement officials with the privacy and personal security of
individuals.” ... As long as the person to whom questions are put remains free to
disregard the questions and walk away, there has been no intrusion upon that person’s
liberty or privacy as would under the Constitution require some particularized and
objective justification.

Mendenhall, supra, at 553 — 54.
Examples of circumstances that might indicate a seizure, even where the person did not

attempt to leave, would be the threatening presence of several officers, the display of a
weapon by an officer, some physical touching of the person of the citizen, or the use of
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language or tone of voice indicating that compliance with the officer’s request might be
compelled. See Terry v. Ohio, supra, at 19, n. 16; Dunaway v. New York, 442 U.S. 200,
207, and n. 6; 3 W. LaFave, SEARCH AND SEIZURE 53 — 55 (1978).

Mendenhall, supra, at 554 — 55.

Mr. Bellamy’s case falls squarely within the first example, and somewhat within the last.
It may also be argued that he submitted, however slightly, to police authority before he attempted
to flee.

Ofc. Blasting’s testimony leaves little doubt that Mr. Bellamy would not be free to leave
once Sgt. Jaquez exited the cruiser and began speaking. Asked why he did not pursue Mr.

Bellamy, Ofc. Blasting said,

I knew that ... my assisting officers were on the south sidewalk already. So I stayed on
the north sidewalk. Just in case the defendant ended up running northbound and crossed
Rhode Island, I was already up on that side, as well as my assisting officers wouldn’t
have to chase him and cross Rhode Island — which is a pretty busy thoroughfare —
quickly. So they had time to check for traffic to make sure they didn’t get hit by a vehicle
or anything if this individual did take flight.

Tr. 7/11/19, 30.

THE PRESENCE OF SEVERAL OFFICERS MADE IT CLEAR THAT MR. BELLAMY WAS
NOT FREE TO LEAVE WITHOUT RESPONDING TO SGT. JAQUEZ

The stop of Mr. Bellamy involved no fewer than eight members of the Crime
Suppression Team, including Ofc. Blasting. Five, including Sgt. Jaquez, were in close proximity,
positioned to prevent him from freely disregarding questions and walking away, and three more
positioned to stop him if he bolted. The inner ring included officers Javelle, Konkol, Onoja and
Love. The outer ring included officers Anderson and Brown.

In its opposition to the suppression motion, the government argued that

the officers who were behind Defendant at the time (Officers Anderson, Brown, Onoja,
and Love), were not remotely close in proximity to Defendant at the time that he ran from
police. In fact, in most cases, it was not even possible to see Defendant from their body
worn camera footage due to the distance and lighting conditions.

Gov’t Opp, supra, at 14.

Through Sgt. Jaquez, the government attempted to establish that Ofc. Anderson, on the
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south sidewalk about a half-block east, was the team member closest behind Mr. Bellamy.

Q. And was Officer Anderson one of the first of the other officers who were further east
on Rhode Island Avenue — so basically, other than the three of you, was he the first
closest other officer — part of your team to the defendant?

A. Yes.
Q. Okay. And showing you Government's Exhibit-14, what does this show?

A. This is showing the south side of Rhode Island Avenue going towards Brentwood.
This — the sidewalk area where Mr. Bellamy was walking when I contacted him.

Q. Okay. And this — the upper right-hand corner indicates that the time was 10:09 and
26 seconds. This was just a few moments before Mr. Bellamy took off running; correct?

A. Yes, ma’am.
And is this Officer Anderson’s body-worn camera footage?

Yes, ma’am.

o R

Does it show any other police officers ahead of him on the sidewalk?

A. No, ma’am.
Tr. 7/11/19, 111 - 112.

But the BWC videos demonstrate that officers Love and Onoja, were much closer. It is
likely that when Ms. Brown heard Mr. Bellamy say, near the end of the Facetime conversation,
“Are you messing with me,” he was talking to Ofc. Love, and it was Ofc. Love who replied,
“No, not you.” See above at 2 — 3. But Ofc. Love did not activate his camera until long after Mr.
Bellamy was detained, and there is no video of the pursuit from his vantage point.

Ofc. Love, violated MPD General Order 302.13 governing body worn cameras, which
states that officers “shall activate their body-worn cameras for all contacts initiated pursuant to
law enforcement investigation, whether criminal or civil,” and define “contact” as “[c]onduct by
a member which places the sworn member in face- to-face communication with an individual
citizen under circumstances in which the citizen is free not to respond and to leave.” His failure

to follow established procedure deprived the Court of evidence critical to determining the
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constitutionality of the stop.

At 22:09:05, Ofc. Brown’s camera shows that he is in the Rhode Island Avenue median
behind officers Onoja (center) and Love (left). Def. Exh. 20 (Ex 20 Brown_1B.mp4). Ofc. Love
begins running ahead and toward the south sidewalk. /d. at 22:09:13 —22:09:24. Then, Ofc.
Anderson’s camera shows Mr. Bellamy near a curb tree, and two seconds later Ofc. Love
appears, still running toward Defendant. Def. Exh. 21, 22:09:24 — 22:09:37 (Ex
21 Anderson 22-09-24.mp4).

Ofc. Onoja left the median headed for the south sidewalk. Def. Exh. 22, 22:09:33 —
22:09:39 (Ex 22_Brown_1C.mp4). As he crossed the eastbound lanes of Rhode Island Avenue,
Ofc. Konkol’s cruiser came to a stop, and Ofc. Konkol exited the car. /d. 22:09:33 —22:09:38.
Ofc. Onoja reached the south sidewalk at 22:09:39, about three car-lengths in front of the cruiser.
Def. Exh. 23 (Ex 23 Onoja_2 slow.mp4, excerpt at /2 speed).

As Sgt. Jaquez began speaking, officers Javelle and Konkol were on course toward the
sidewalk to close the inner ring around Mr. Bellamy by blocking his path forward if he refused to
stop and answer questions. As the sergeant testified, a low wall follows the sidewalk, preventing
Mr. Bellamy from backing away. Tr. 7/11/19, 102; Def. Exh. 7.

SGT. JAQUEZ OPENED WITH AN ACCUSATION, NOT MERELY A REQUEST TO TALK

Sgt. Jaquez initiated the contact saying, “Hey, my man, I don’t care for the drinking. Can
I just talk with you real quick?” Def. Exh. 8, 22:09:33 —22:09:38. The sergeant’s tone seemed

benign and non-threatening. According to the government,

there was no police conduct that “would have communicated to a reasonable person that
the person was not free to decline the officers’ requests or otherwise terminate the
encounter,” ... and nothing the police said or did created circumstances “so intimidating
as to demonstrate that a reasonable person would have believed” cooperation to be
mandatory.... The officers showed no weapons; made no commands or demands from
the vehicle or the street; and said or did nothing that might otherwise convey the message
that the Defendant had to answer questions or not move. The officers simply began the
process of exiting their vehicle and Sergeant Jaquez, in a calm, conversational tone of
voice, asked Defendant if he could talk to him when the Defendant took off running.

Gov’t Opp., supra, at 13.
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But Sgt. Jaquez’s first sentence was a false accusation that Mr. Bellamy had committed a
crime, drinking in public.

The Sixth Circuit concluded in a case involving analogous facts that the defendant was
seized for Fourth Amendment purposes because a reasonable person so accused would not
believe he was free to leave. United States v. Williams, 615 F.39 657, 663 — 66 (6™ Cir. 2010). In
that case, two officers approached a man standing on a public sidewalk adjacent to a public
housing complex, one officer told the man “he was trespassing again,” asked if he had any
outstanding warrants and whether he was armed.” Id. at 662. Interpreting the man’s reply, that he
had to protect himself, as an admission that he was armed, the officers patted him down and
recovered a gun. /d.

In rejecting a government argument very similar to the one made in this case, the Court
relied on Florida v. Royer, 460 U.S. 491 (1983). See, also, United States v. Tyler, 512 F.3¢ 405,
410 — 11 (7th Cir. 2008)(“the officers told Tyler — mistakenly ... — that he was violating the
law by carrying an open container of alcohol in public. A reasonable person would not feel free
to walk away after being confronted by two police officers and told he was committing a crime
in the officers' presence.”); Jordan v. City of Eugene, 299 F. App'x 707, 708 (9 Cir.
2008)(encounter “became a non-consensual seizure when the officer told the plaintiff he needed
to speak with him because the officer believed the plaintiff was carrying a gun.”).

Mr. Bellamy was seized when Sgt. Jaquez accused him of POCA. Under the totality of
the circumstances, including the presence of two officers in full tactical gear close behind him
and two more moving quickly to prevent him from walking forward, a reasonable person would
not have believed that he was free to ignore the sergeant’s questions and continue on his way.

Because police lacked reasonable, articulable suspicion when Sgt. Jaquez exited the
cruiser and began speaking at 22:09:33, Mr. Bellamy’s flight at about 22:09:41 cannot be a

factor in determining whether to suppress the gun, marijuana and scale.
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MR. BELLAMY SUBMITTED TO THE CST’S SHOW OF AUTHORITY

A seizure occurs when an officer, “by means of [a] show of authority, has in some way
restrained the liberty of a citizen.” Terry, supra, 392 U.S. at 19 n.16. Such a seizure requires
“submission to the assertion of authority,” and no seizure occurs where “the subject does not
yield.” California v. Hodari D., 499 U.S. 621, 626 (1991). The seizure can be momentary,
however, and “later acts of noncompliance do not negate a defendant’s initial submission, so long
as it was authentic.” United States v. Brodie, 742 F.39 1058, 1061 (D.C. Cir. 2014)(defendant
was seized when he put hands on car as instructed, even though he fled a few seconds later).

The test to determine if an encounter between the police and a citizen is a show of authority
is whether “in view of all the circumstances surrounding the incident, a reasonable person would
have believed he was not free to leave,” Mendenhall, supra, 446 U.S. at 554, regardless whether
the police expressly instructed the person not to leave. Williams, supra, 615 F.3¢ at 665
“[Wlords alone may be enough to make areasonable person feel that he would not be free to
leave.” United States v. Richardson, 385 F.3¢ 625, 629 (6th Cir. 2004).

Mr. Bellamy submitted to the CST’s show of authority when he turned and asked Ofc.
Love “are you messing with me,” and when he turned to face Sgt. Jaquez. At that instant,
officers Love and Onoja were immediately behind him, Sgt. Jaquez was calling to him from the
street, and officers Javelle and Konkol were moving quickly to block his path forward. Under
those circumstances a reasonable person would have believed he was not free to leave.

WITNESS CREDIBILITY

The government will argue that the Court should discount Ms. Brown’s and Mr. Branch’s
testimony because of their close ties to Mr. Bellamy. Ms. Brown undoubtedly has a strong desire
that Mr. Bellamy be present to raise their baby, her daughter and his two sons. Mr. Branch would
like to help his friend avoid prison.

Before you accept the government’s argument, consider that Ms. Brown and Mr. Branch
candidly acknowledged their brushes with the criminal justice system, however minor. Consider

that Ms. Brown has received law enforcement training from the Metropolitan Police Department
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in the importance of observing and reporting events accurately. She is a sworn special police
officer qualified and entrusted to carry firearms. Finally, her need to care for her young daughter
and unborn child is a powerful disincentive to commit perjury.

Consider that although Mr. Branch grew up in that neighborhood, he has largely avoided
involvement in the crime that plagues it. Consider his history of steady employment, and clear
statement that he would not testify falsely to help Mr. Bellamy.

Ms. Brown and Mr. Branch denied having discussed events New Year’s Eve in detail
with Mr. Bellamy or with each other. Differences in accounts they gave, some of which are
unhelpful to Defendant, support their assertions.

For example, Mr. Branch said he and three or four other young men first met Mr.
Bellamy in front of Papa John’s. But Ms. Brown recalled Mr. Branch and others she could not
name being present when she dropped Mr. Bellamy off in the 1200 block of Brentwood Road,
N.E.

Mr. Branch recalled that they met at about 9 p.m., an hour before the Crime Suppression
Team arrived in the neighborhood. He acknowledged that his recollections of events that night
were not perfect after six months. Tr. 7/12/19, 33 — 34. After viewing BWC video of himself
near where police arrested Mr. Bellamy, Mr. Branch candidly said “seeing some of the stuff,
kind of, brings it back....” Id. at 34.

Mr. Branch and Ms. Brown provided two critical pieces of information, that Mr. Bellamy
does not drink alcoholic beverages, and that he was not carrying a red Solo cup December 31,
2018. When Ofc. Blasting claims he watched from the rear of Papa John’s as Mr. Bellamy put
the cup down and walk away, at least two other officers, Onoja and Marsh, were standing in
front of the pizza shop, much closer to the gap in the fence. Beginning before Ofc. Blasting and
his team began walking into the area, another officer watching the front and west side of Papa
John’s and reported by radio about activity there. The government has introduced no evidence
that those officers saw Mr. Bellamy with the cup or any other evidence corroborating Ofc.

Blasting’s testimony.
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The government will argue that you should credit the testimony of two police officers
who are well acquainted with and dedicated to preventing violent crimes in that high crime
neighborhood. There are several reasons to reject that argument, in addition to the absence of
corroboration for Ofc. Blasting’s claim that Mr. Bellamy possessed a red Solo cup of alcohol.

Implicit in the government’s argument is that Ms. Brown and Mr. Branch cannot be
trusted because they have a stake in the outcome of this proceeding, but Ofc. Blasting and Sgt.
Jaquez can be trusted because they do not have a stake in the outcome. But both officers clearly
have a strong interest in convincing the Court to uphold their actions, and the evidence
demonstrates their willingness to stretch the truth to reach their goal.

Not the least of the reasons for discounting Ofc. Blasting’s testimony is the improbability
of his testimony about the cup and its contents. He said that, as he went through the gap in the
fence “I make that left-handed dip with the camera, I’'m looking into the top of the red plastic
cup, observing the dark-red-color liquid and I get the smell at that point as well of the odor of an
alcoholic beverage coming from the cup.” Tr. 7/11/19, 37.

Ofc. Blasting did not stop as he went through the gap; he did not shine his flashlight on
the cup; and he did not bend down toward the cup. Def. Exh. 4, 22:08:06 — 22:08:09. He looked
left toward Ofc. Anderson, stepped behind the parked black SUV, then turned right and started
walking toward Rhode Island Avenue. /d. at 22:08:10 — 22:08:15.

Asked what type of alcoholic beverage the cup contained, Ofc. Blasting prevaricated. “It
had an alcoholic odor to it. So I wouldn’t be able to specify exactly if it was wine or if it was
some sort of mixed drink.... I couldn’t specify exactly what it is.” Tr. 7/11/19, 56. Even though
he went back to Papa John’s, picked up the cup, and sniffed the liquid, he refused to say whether
the liquid had the strong smell of liquor or the milder smell of wine.

Nonetheless, the government wants you to believe that a six-foot, one-inch tall man could
smell alcohol in a small amount of liquid as he walked past the cup on a night when the
temperature was about 50 degrees and it was raining intermittently. His claim defies common

sense, and fundamental principles of physics and chemistry. One can smell alcohol as it
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evaporates — changing from liquid to gas; low temperatures slow the evaporation process; and
because cold, humid air is heavy, it prevents alcohol fumes from rising and disbursing into the
air.

But, accepting for purposes of argument that Ofc. Blasting could smell the alcohol as he
walked past the cup, he made a fair point when he testified that he delayed broadcasting a

lookout until he reached the gap in the fence and determined that he had witnessed a crime.

I just observed the defendant at this time. I observed him walk away. I wanted to confirm
the cup had an odor and was consistent with that of an alcoholic beverage in order to
confirm the grounds for a stop, and then once I had done that and began walking to keep
eyes on the defendant, that’s when I provided my lookout.

Id. at 58. Although valid for the period from about 22:07:45 to 22:08:15, it does not explain why
he failed to broadcast a lookout until 22:08:57. Def. Exh. 4; Def. Exh. 12.

Asked about the additional 42-second delay, he replied, “when our radio works, we have
sometimes different transmissions. So I can’t always get on right away.” Tr. 7/11/19, 59. That
explanation fails because there were only four brief transmissions on the 5D Ops. A channel
during that period — 22:08:29, 22:08:43, 22:08:46 and 22:08:50. Gov’t Exh. 21.

On direct and cross examination, Ofc. Blasting repeatedly confirmed that he issued the
lookout at 22:08:57. The prosecutor played the recording of his lookout and asked,

[T]hat’s at 22:08:57. Is that 10:08 and 57 seconds?

A. Yes, ma’am.

Q. Is that time consistent with roughly your body camera footage time from when your
hand was first covering your camera?

A. Yes, ma’am.
Tr. 7/11/19, 46 — 47. See, also, id. at 57, 58 — 59 and 71.

Then this colloquy occurred on redirect examination between the prosecutor, hoping to
minimize the apparent delay, and Ofc. Blasting:

In this body-worn camera footage, the time that you are covering up your camera is 10:08
and 44 seconds; correct?
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A. Yes, ma’am.

Q. Okay. And is that — you indicated earlier that this is when you believe you were
making a recording of the lookout; correct?

A. Yes, ma’am.

Q. So is it safe to say, then, that the radio run timestamp and this timestamp is off by
about 10 seconds?

A. Approximately.

Id. at 72 —73. A short time later, he added, “I can just tell you from what the body camera shows
and what — the markings on each, I believe, do not exactly line up as far as what time they
keep....” Id. at 74.

A comparison of Ofc. Blasting’s BWC video and his next broadcast at 22:09:18
demonstrates that if there is a time difference between the two systems, it is much less than 10
seconds. In the video, at 22:09:14 Ofc. Konkol’s cruiser comes into view to Ofc. Blasting’s left,
and at 22:09:18 Ofc. Blasting broadcasts that the cruiser is parallel to Mr. Bellamy’s location on
the south sidewalk. See above at 9. Def. Exh. 4; Def. Exh. 13 (Ex 13 5D Ops_10-09-18.mp3).

Ofc. Blasting clearly demonstrated bias toward Mr. Bellamy after the evidentiary portion
of the hearing concluded July 25. That day, the Court modified Mr. Bellamy’s conditions of
release by changing the start of his curfew from 8 p.m. to 9 p.m.

On August 2, 2019 at about 5:30 p.m., over a week later, members of the Crime
Suppression Team located an SUV on Saratoga Street, N.E., that contained a large quantity of
marijuana. The officers waited on the scene until nearly 8:30 p.m. for a tow truck to take the
vehicle away. BWC videos from nine officers, including Ofc. Blasting, show that there was a
large crowd of people in the area, some taunting police. For at least part of the time Mr. Bellamy
was present, but did not interact with police.

Sometime before 8 p.m., Ofc. Blasting began organizing officers to arrest Mr. Bellamy
for violating his curfew, and shortly before 8:10 p.m., the officers surrounded Defendant and

made the arrest for what Ofc. Blasting said was “contempt.” When Defendant informed the
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officers of the Court’s action regarding his curfew, Ofc. Blasting responded that MPD paperwork
said his curfew was 8§ p.m.

The case in Superior Court was no-papered the following morning, and Mr. Bellamy was
released.

Ofc. Blasting knew that Mr. Bellamy was wearing a GPS tracking device, and if
Defendant violated his curfew the Heightened Supervision Program would know that
immediately. In addition, although he began organizing the arrest at least 15 minutes before
carrying through, he made no attempt to confirm whether Mr. Bellamy would violate his curfew
by staying out past 8 p.m. He wanted to arrest Mr. Bellamy, and the only logical explanation for
his actions is that he wanted an opportunity to search Defendant in hopes of finding evidence that
would support new criminal charges.

Finally, you should find Ofc. Blasting’s testimony not credible because he failed to activate
his body worn camera until after Mr. Bellamy began running from officers on the south sidewalk.
Accepting his claim that he did not know until he reached the gap in the fence that Mr. Bellamy had
possessed an open container of alcohol, from that point forward, he engaged in a “self-initiated police
action” that brought at least seven other CST officers into play.

MPD General Order 302.13 requires

3. Members, including primary, secondary, and assisting members, shall start their BWC
recordings ... at the beginning of any self-initiated police action.

4. In addition, members shall activate their BWCs for the following events:

a. All ... self-initiated calls-for-service;
Ofc. Blasting conceded that his pursuit of Mr. Bellamy was a “self-initiated police action,”
Tr. 7/11/19, 61. When asked why he did not activate his camera when he examined the cup, he
replied, “I wish I had so we had the audio, but ... I typically activate when I make contact with
individuals — I’m speaking with them. So because I was not speaking with a citizen or close to
approaching a citizen to speak with them because of the distance, I didn’t activate my camera at that

time.” /d. at 63. Agreeing that he enlisted Ofc. Anderson in the pursuit, broadcast a lookout, and
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guided Ofc. Konkol’s cruiser, but still had not activated his camera, Ofc. Blasting’s only justification
for violating the general order was that he had not come in contact with Mr. Bellamy. /d. at 63 — 66.

In fact, three officers who pursued Mr. Bellamy on foot beginning before Ofc. Blasting gave
the lookout — officers Anderson, Brown and Onoja — did not activate their cameras until after
Defendant began running. Ofc. Love did not activate his camera until long after Mr. Bellamy was
detained.

The officers’ failure to activate their cameras deprived the Court of the best evidence of what
occurred December 31, 2018, at two critical points in the pursuit. There is no record of verbal
communications among officers between Ofc. Blasting’s purported sighting of Mr. Bellamy holding
the red Solo cup and his broadcast lookout, and there is no audio record of interactions with Mr.
Bellamy in the seconds immediately preceding Sgt. Jaquez’s attempt to speak to Defendant. See
United States v. Gibson, Dkt. No. 18-108, 2018 U.S. Dist. LEXIS 214696, 19 — 20; 2018 WL
6726891 (D.D.C. Dec. 21, 2018). In that case, which involved the 7% District Gun Recovery Unit,

Judge Sullivan wrote,

the Court is troubled that all four officers failed to adhere to MPD policy, especially
because the officers knew that not activating their cameras would prevent the
conversation from being recorded.... Indeed, the very purpose of the "Body-Worn
Camera Program," as set forth in General Order 302.13 is to "promote public trust, and
enhance service to the community by accurately documenting events, actions, conditions,
and statements during citizen encounters ... and to help ensure officer and public safety."
... By failing to adhere to MPD policy and activate their body-worn cameras, the MPD
officers deprived the Court from reviewing the best evidence available.

Id. at 25 —26.

Sgt. Jaquez, distorted the truth, particularly regarding actions of other officers who prevented
Mr. Bellamy from walking away without answering questions. Therefore, the Court should discount
his testimony as well.

In cross-examination the following colloquy occurred:

as you got out of the car, it is — appears the case that Officer Javelle was already out and
moving in the direction toward the west; is that correct?

A. Yes, sir.
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Q. Okay. And Officer Konkol, in fact, got out of the car at about the same time and
started moving in the same direction, as well?

A. That, I don't know.
Tr. 7/11/19, 108 — 9.

At the conclusion of her redirect examination, the prosecutor attempted through Sgt. Jaquez
to make it appear that Mr. Bellamy could have walked away to the east if he did not want to answer
questions. But, as discussed above at 13 - 15, the BWC videos disprove his testimony. Ofc. Love
came into view on Ofc. Anderson’s video at 22:09:26, less than a second after the screenshot
image Sgt. Jaquez was shown. Ofc. Love is then seen in the video running toward Mr. Bellamy.
At 22:09:39, Ofc. Onoja crossed to the south sidewalk three car lengths in front of Ofc. Konkol’s
cruiser.

Sgt. Jaquez could have responded on re-direct as he had on cross examination, that he did
not know where the other officers were. He could have said he was so focused on his contact
with Mr. Bellamy that he took no note of the others. Instead, he denied knowing what Ofc.
Konkol was doing to his west, and by doing so avoided testifying about whether Ofc. Konkol
intended to block Mr. Bellamy’s path. Without hesitation, Sgt. Jaquez claimed that Ofc.
Anderson was the only member of his team to the east, avoiding having to admit that officers
Love and Onoja blocked Mr. Bellamy from the rear.

Ofc. Blasting and Sgt. Jaquez clearly have a stake in the outcome of this proceeding. In
Gibson, supra, Judge Sullivan accepted the government’s assertion that if he did not credit the
officer’s testimony over the defendant’s, the officer would “ be on the Louis [sic] list!! for the
next several years or so.” Id. 2018 U.S. Dist. LEXIS at 28. Although he found that the officer’s
“stake is small compared to Mr. Gibson’s,” he said “the Court cannot agree that he is a

completely unbiased witness and that his impartiality warrants crediting his otherwise flawed

' The Lewis list is a list containing impeachable information for government witnesses,
including MPD officers. See Humberson v. U.S. Attorney's Olffice for District of Columbia, 236
F. Supp. 2¢ 28, 29 (D.D.C. 2003). Inclusion on the list may therefore affect an officer's ability to
testify.
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testimony. Moreover, [the officer’s] testimony is not afforded greater weight because he is a law
enforcement officer.” Id. at 28 — 29.

In Mr. Bellamy’s case, Ms. Brown may be viewed as having a greater stake in the
outcome than Ofc. Blasting or Sgt. Jaquez. But of the four witnesses, Mr. Branch has the least
significant stake in the outcome.

CONCLUSION

For the reasons set forth above, and for such other reasons as this Court may determine,
Mr. Bellamy respectfully requests that this motion be granted, and that the Court bar the
government from using as evidence all items seized as the result of the unlawful stop, arrest and

search.

Respectfully submitted,
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