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August 21, 2023
Via email: opengovoffice@dc.gov

D.C. Office of Open Government 
Att: FOIA Advisory Opinion Request
441 4th St., N.W., Suite 830 South
Washington, DC 20001
Dear Colleagues:

The Open Government Coalition has received public inquiries about certain FOIA denials by the Metropolitan Police Department (MPD). The text appears to misstate the law that applies. 
We request that the Director of Open Government review the text (see below) and advise the agency if it needs correction to be entirely correct as to the law. The director is authorized to “issue advisory opinions on the implementation of [D.C. FOIA]” pursuant to section 205c(d) of the Board of Ethics and Government Accountability Establishment and Comprehensive Ethics Reform Amendment Act of 2011. D.C. Code § 1–1162.05c(d).
The denial text at issue

We have reviewed a text provided by a member of the public. The MPD recently denied the individual’s request for records on a police disciplinary investigation. It included the following explanation:

Please note, that while the District of Columbia (DC) Comprehensive Policing and Justice Reform Amendment Act (“Act”) is now law in the District of Columbia, the language in Section 134 pertaining to the release, by posting, of certain disciplinary records is not yet in effect.  Section 301(a) of the Act states:  “301. Applicability. (a)(1) Sections 105, 125, 134, and 135, amendatory section 4c in section 138, and section 139 shall apply upon the date of inclusion of their fiscal effect in an approved budget and financial plan. (2) The Chief Financial Officer shall certify the date of the inclusion of the fiscal effect in an approved budget and financial plan, and provide notice to the Budget Director of the Council of the certification. (3)(A) The Budget Director shall cause the notice of the certification to be published in the District of Columbia Register. . . .”

Analysis of the MPD text

The text that accompanied the recent MPD denial of a FOIA request for disciplinary records refers to “the language in Section 134 pertaining to the release, by posting, of certain disciplinary records” and says it’s not funded. That appears incorrect in several ways—it’s wrong about what Sec. 134 does and it’s wrong that release by posting is not funded. Our understanding is as follows:
· The Council included two new access protocols for police discipline records as Sec. 134 and 135 of the Comprehensive Policing and Justice Reform Amendment Act of 2022, Law 24-345, D.C. Code § 2-534(d-1) and (d-2).  
· Sec. 301(a) of the act made both subject to appropriations. 
· Section 134 does apply to the request (as it provides expanded FOIA access to MPD records).  
· But MPD mistakenly describes Sec. 134 as concerning “release, by posting, of certain discipline records.”  

· Sec. 134 (as to FOIA access) has not been funded, as MPD states.

· Release by posting (in a new database to be created by the Office of Police Complaints) is provided not by Sec. 134 but by Sec. 135.

· And Sec. 135 (as to release by posting) is in effect as it is funded in the FY24 budget (see transfer to Committee on the Judiciary, in their budget report, pp. 20-21, available at:  https://tinyurl.com/4cpvz6m5).
Conclusion

The Coalition suggests that MPD is not implementing public records law properly when it issues a justification for denial that appears to inaccurately describe the relevant law. If your review of the facts and circumstances support our complaint, we request an advisory opinion recommending that  (1) MPD change its text going forward and (2) MPD notify those who received incorrect explanations with a corrected text accurately describing the current state of the law and how it applies to FOIA requests and posting of records. 

For any questions, please contact me at fmulhauser@aol.com or 202-550-4131.

Sincerely,

/s/

Fritz Mulhauser

Co-chair, Legal Committee

300 8th St. N.E. #405 


Washington, D.C. 20002
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