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December 8, 2022
By email: opengovoffice@dc.gov

D.C. Office of Open Government

440 4th St., N.W., Suite 540 South

Washington, DC 20001

Re: Request for advisory opinion, Rental Housing Commission (RHC)
Dear Colleagues:

This is a request for an advisory opinion about compliance by RHC with the mandatory disclosure or E-FOIA section of the D.C. Freedom of Information Act.
  The law requires D.C. agencies to publish online “[f]inal opinions…as well as orders, made in the adjudication of cases.” 
This request is prompted by community concerns raised to our coalition that the RHC doesn’t comply with that law. The agency has no online reading room for its opinions deciding tenants’ rights. Thus, decades of decisions on complex law and regulations remain secret. We describe the records involved, the RHC failure to follow the law, and why full access by the public matters.
Background on the cases/opinions at issue

The Rental Housing Commission is an independent D.C. agency comprised of two regular members and a chair, all attorneys appointed by the mayor as administrative law judges and confirmed by the Council. The chair administers the commission's work with a small staff and a budget under $2 million. The commission writes rules to implement D.C. rental housing law and settles disputes about the application of the rules.
 
A tenant who disputes alleged illegal rent increases, substantial reductions in services or facilities, retaliation, security deposit problems, and interference with tenant organizing may file a complaint
with the Rent Administrator, a unit in the Department of Housing and Community Development, Housing Regulation Administration. Regulations require most tenant complaints to be referred to the Office of Administrative Hearings, 14 DCMR § 4214.12.
A housing provider or a tenant may appeal an OAH decision to the RHC, that may offer mediation, decide on the papers alone, or hear argument. The commission issues an opinion that may affirm, remand, or reverse the OAH decision in whole or in part. Those opinions are the subject of this request.
The publication situation giving rise to this request
The case volume is small. RHC reported in its last two February reports to the Council under 10 cases a year filed and fewer decided (five in FY20 and nine in FY21).

The RHC told the D.C. Council in February 2022 (at Q.25) that it “generally publishes decisions, orders, and notices on the following sites: Lexis Advance (paid legal research service); RHC website (public access); and Office of Open Government meeting calendar (public access).”

That assurance is only partly correct (as to publication of final orders and decisions). The RHC has been in operation for a long time, but its decades of opinions are not accessible online as the law requires. We confirmed the complaints we have received from the community--the RHC website includes only four cases, all decided in spring 2022.
  
Commission rules state that “final decisions and orders, shall be…made publicly available at the Commission’s office, and may additionally be made available on the Commission’s website or the website of the Office of Open Government or by electronic database through other service as the Commission may deem suitable.”
 
This text incorrectly suggests the RHC has discretion—that it “may” make opinions “additionally available” beyond the office. That is not in our view the correct application of the twenty-year-old D.C. FOIA requirement for publication online of “[f]inal opinions, including concurring and dissenting opinions, as well as orders, made in the adjudication of cases.” D.C. Code § 2-536(a)(3). 
Why do the opinions matter to the public?

D.C. law provides for stabilization of rent and other tenant rights defined in a daunting maze of substantive law and procedural rules (now over 200 pages).  A complaint seeking enforcement may describe a problem affecting a group of tenants and the corrective action may be a general remedy. With such a broad potential scope, opinions are significant as they explain the law and show how it is to be applied in covered D.C. rentals. Brookings Institution researchers estimate nearly 60% of the District’s approximately 280,000 households rented their homes in 2018.

Making the opportunity of administrative complaints widely known, including by showing the results, is important since they are easier to file than suing in court.
The D.C. FOIA publication provision mirrors federal FOI law and makes sense: results of this accessible complaint process should be available to tenants, advocates, lawyers, and members of the public. It aims to prevent development of a body of “secret law.” (Imagine, in our common-law tradition, if courts did not publish their opinions.) Publication helps show the public how to use the complaint process, the kinds of issues addressed, and the results achieved. Denial of publication keeps the public in the dark about whether the complaint process is effective. Other states publish their opinions of this type.
 
We believe your investigation can be brief as the facts of non-compliance in this case are already clear. Opinions may have been published then withdrawn, but using disappearing ink is not a lawful response to the statutory requirement. If the agency believes the commissioners’ opinions are not subject to the FOIA publication requirement, there may be an issue of law that needs to be resolved.

Therefore, we request that the Office of Open Government, as authorized in D.C. Code § 1-1162.05c (d), review our request and provide an opinion to assist the Rental Housing Commission in understanding its obligations. For any questions, please reach me at 202-550-4131 or fmulhauser@aol.com.
Sincerely,

/s/

Fritz Mulhauser

Co-chair, Legal Committee
3901 Argyle Ter., N.W.


Washington, D.C. 20011 -  � HYPERLINK "http://www.dcogc.org" �www.dcogc.org� 








� D.C. Code § 2-536. The Council added this section in 2000, requiring D.C. agencies to post online a dozen different kinds of records. It is also called the “electronic reading room” or “E-FOIA” requirement, after the similar federal law, the 1996 Electronic FOIA Amendments. The requirement to publish opinions is in subsection (a)(3). The Office of Open Government has issued opinions applying this subsection to the D.C. Office of State Superintendent of Education and Office of Administrative Hearings. Other D.C. agencies complying include the Contract Appeals Board, Public Employee Relations Board, and Office of Employee Appeals. That some RHC decisions may be available on a subscription service or appealed in court does not affect the free online publication obligation.





� The RHC was for years within the Department of Consumer and Regulatory Affairs and, starting in 2007, Department of Housing and Community Development. It became an independent agency in FY20 under the terms of the RHC Independence Clarification Amendment Act of 2017. The Rental Housing Act is D.C. Code § 42-3501 et seq. and related rules are in 14 DCMR Chapters 38-44.


� Figures on RHC case processing are from the agency prehearing question responses to the Council. Available at: � HYPERLINK "https://tinyurl.com/2dr3thnt" �https://tinyurl.com/2dr3thnt� (February 2021) and � HYPERLINK "https://tinyurl.com/28vrm7ur" �https://tinyurl.com/28vrm7ur� (February 2022). The mayor’s budget and Council committee budget report lack statistics. Websites for OAH and RHC lack annual reports required by law--D.C. Code § 2-1831.05(a)(12) and § 42-3502.01a(1)(e), respectively.  A 2020 report from RHC without case data is on the D.C. Council LIMS portal. A nonpublic report obtained by the Coalition under FOIA from OAH shows judges closed 85-120 cases each year from DHCD in FY17-21, without specifying how many concern tenant complaints. 





� The RHC website home page says the commission “plans enhance electronic access to its Final Orders” [sic] but without elaboration. The few cases published are at the tab “Decisions and Orders,” available at  � HYPERLINK "https://rhc.dc.gov/page/decisions-and-orders-0" �https://rhc.dc.gov/page/decisions-and-orders-0� (visited 12/822). The D.C. Office of the Tenant Advocate website includes a link to a DHCD archive of RHC decisions 2013-17, available at: � HYPERLINK "https://tinyurl.com/eb23dm8x" �https://tinyurl.com/eb23dm8x�, and a file of OAH final orders from 2008-2010. The D.C. Council has directed the OAH to create a searchable online archive of all final orders in FY23. 





� 14 DCMR § 3800.9. Another RHC rule states “a copy [of each final decision and order] shall be made publicly available at the Commission’s office, on the Commission’s website, and by electronic database through the Lexis service or other service as the Commission may deem suitable.” [emphasis added] 14 DCMR § 3821.4. This seems to withdraw the discretion afforded by § 3800.9.


� Based on census data. See � HYPERLINK "https://tinyurl.com/3c8ny5uz" �https://tinyurl.com/3c8ny5uz�. 





� See New York publication of opinions of commissioners in response to Petitions for Administrative Review of first level decisions by Rent Administrators, available at: � HYPERLINK "https://hcr.ny.gov/office-rent-administration-transparency-initiative" �https://hcr.ny.gov/office-rent-administration-transparency-initiative�. 
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