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On behalf of the D.C. Open Government Coalition, thank you for giving us the opportunity to provide our assessment of the Office of Open Government (OOG) in the past year, and transparency deficits the Council should empower the OOG  to address going forward. I am a member of the Coalition board, and a Ward 4 resident.
When I last testified about the OOG’s performance, the Council, Advisory Neighborhood Commissions (ANC), and all other boards and commissions met in person, almost always in government buildings, and frequently with interested members of the public in attendance. When District residents filed Freedom of Information Act (FOIA) requests, staff, working in agency offices, searched paper and electronic filing systems for responsive records. The District was no paragon of virtue when it came to government transparency. But looking back, life was good.

Less than a month later, District operations became a massive, incredibly scattered cottage industry, conducted from such places as kitchen or dining room tables, bedrooms and park gazebos. The Council, boards and commissions learned on the fly, with varying degrees of success, how to meet virtually with members of the public as a passive audience. Having live-streamed meetings for years, some ANCs transitioned to virtual meetings easily; others that long resisted becoming transparent, are still struggling two years into the pandemic lockdown to give constituents access.
In February 2020, Councilmember Allen’s Judiciary and Public Safety Committee had jurisdiction over the Board of Ethics and Government Accountability (BEGA) and the OOG. Today, this committee has oversight over the Open Meetings Act — whether public bodies comply with it, and how the OOG — the only entity whose mandate is transparency — addresses complaints about violations of the law.

No Council committee is ensuring compliance with the Freedom of Information Act or enforcement when public bodies violate the statute. The Committee on Housing and Government Administration will hold a hearing February 25 on operations of the Executive Office of the Mayor (EOM), where the mayor’s open government director works; and the Mayor’s Office of Legal Counsel (MOLC), which adjudicates FOIA administrative appeals.
FOIA is not in that committee’s portfolio, and I expect EOM and MOLC witnesses to avoid discussing their dismal performance regarding public records access in the past year. The MOLC has posted no FOIA decisions on its website since February 2, 2021.
In fact, FOIA oversight is the purview of the Committee of the Whole, to which no entity charged with administering and enforcing the statute reports. Because it will hold no oversight hearing in which the Coalition can address FOIA, I will tell you where things stand, and urge this committee in the budget process to champion open records and open data, as well as open meetings. 
Over the past several weeks, the Coalition has testified before the Judiciary and Government Operations committees in several hearings like this one. We advocated FOIA and OMA amendments to improve transparency of executive agencies and Advisory Neighborhood Commissions (ANC), and opposed amendments that would exclude the Office of the Chief Medical Examiner’s (OCME) investigation files from the FOI Act. 
Because the Council has used the Budget Support Act (BSA) in recent years to “fix” perceived transparency problems, I anticipate that one or both of those committees will propose BSA amendments related to our testimony. I ask that you resist any such efforts this year to amend the FOI Act or the OMA because legislating through the budget process prevents careful examination of important policy issues and consideration of potential solutions. 
As Niquelle Allen, the OOG’s director will tell you shortly, both statutes are in need of review and updating, and current systems for implementing and enforcing them are outdated and seriously flawed. But we have endured too many quick fixes over the past two decades, and we doubt that another round will improve D.C. government transparency.

We urge you to follow Ms. Allen’s recommendation to establish a transparency task force including members from the executive and legislative branches, District residents, community advocates and open government experts. Having served since 2014 on the Open Government Advisory Group, which has functioned only intermittently and ineffectively under the current administration, I believe the Council should select an outside expert as task force chair, and should ensure balance among members.
Mindful that we are in the second year of this Council period, I want to highlight improvements — some with budget implications — that are essential, regardless of whether the Council creates a transparency task force, and can be accomplished before the end of 2022:
· Require agencies to comply with the affirmative publication requirements in D.C. Code § 2-536, and allocate funds where necessary for staff and to upgrade record management systems.
· Apply the OMA to ANCs.

· Establish an administrative appeal to the OOG after an ANC or the Office of Advisory Neighborhood Commissions (OANC) has denied a FOIA request.

FOI Act § 2-536 requires all public bodies to make large categories of their records publicly available online. But over two decades after its enactment, no District public body fully complies with the E-FOIA mandate, and few come close to compliance. In 2019, the OOG issued advisory opinions chastising the Office of Administrative hearings (OAH) for failing to publish thousands of opinions administrative law judges issued, and the Department of Consumer and Regulatory Affairs (DCRA) for failing to publish building permit applications. Both agencies claimed they could not comply because they had antiquated records management systems.

Those opinions point to a critical task for the Council and mayor in the upcoming budget process — appropriating funds to replace outdated records management systems across the D.C. government. Absent a substantial investment in this area, public bodies often have great difficulty complying with E-FOIA, even when they understand that it is in their best interest to do so. At the same time, administrators view FOIA compliance as a drain on financial resources that could be better spent fulfilling their agencies’ missions. If existing systems adequately support the primary mission, and demand for services is growing, administrators consider every dollar in a budget request to improve E-FOIA compliance to be a dollar taken away from mission critical functions.
The OANC is a prime example of the problem. The resignation last October of Gottlieb Simon, its director since 2001, brought to the fore serious transparency failures of the Office and of ANCs citywide. The OANC provides no records management systems, policies or training programs to ensure the preservation, security or accessibility of documents ANCs create or receive from sources within and outside the government. Commissioners use personal computers, mobile phones and tablets to store records, and when they leave office records leave with them. In a hearing earlier this month, several current commissioners complained that they were unable to gain access to essential documents created by their predecessors.

Because the OANC provides no records management support, neither it nor ANCs can comply with applicable District records management laws or the FOI Act. We hope the Government Operations Committee will address this serious deficiency through the OANC budget request.
To ensure E-FOIA compliance by all public bodies, the mayor and Council must make records management upgrades a priority, set a schedule for designing and implementing those upgrades, provide incentives for meeting deadlines, and funding to implement upgrades that is separate from annual operating appropriations. The availability of federal infrastructure grands makes this an opportune time to do this.
Make ANCs more transparent
Apply the OMA to the 40 ANCs

For years, several ANCs have fully complied with the OMA without difficulty. The pandemic forced others to become more transparent, but they still do not fully comply with less stringent open meetings requirements of § 1-309.11.

Every year, the OOG receives complaints that ANCs met without giving adequate notice, held secret meetings, or failed to make recordings of meetings or minutes publicly available. The ANC Handbook, 38, may be to blame in such instances because it instructs that D.C. Code § 1-207.42,

does not ban Commissioners from meeting privately…. The District’s Open Meetings law … exempts … ANCs[] from the definition of public body. Accordingly, … Commissioners … may meet privately to discuss what items to put on the agenda or to share their ideas about agenda items. However, no votes may be taken, and no “official” decisions may be taken at such closed sessions. In accordance with the Home Rule Charter, any votes taken at such sessions are null and void. A better and less misleading name for the law that pertain to ANCs might be the “Official Decisions Law.”

“Official” decisions or action in this context means advice or recommendations to other government officials or agencies. It is “ok” to take votes on administrative actions such as deciding what room to hold the monthly meeting in, where to post the meeting notices, or what color paper to print the agenda on, in unpublicized “Executive Committee” or “Committee of the Whole” meetings.

In response to each complaint, the OOG must tell a District resident it cannot help because it lacks jurisdiction. It must tell the resident his or her only recourse is to sue the ANC in Superior Court, and there is no remedy unless the ANC voted on a matter in a meeting from which the pubic was excluded. § 1-207.42.

The OMA’s requirements are not burdensome, and there is no rational justification for excluding ANCs from a statute to which every other elected and appointed public body must comply. Nor is there a rational justification for preventing the OOG from assisting residents when ANCs violate transparency laws.

Allow FOIA Administrative Appeals to the OOG

Currently, a requester denied access to records by an executive agency, board or commission may appeal to the mayor. In recent years, in response to such appeals, the MOLC has ruled in the requester’s favor in more than 50 percent of a cases. In those cases, requesters were spared the considerable expense and delay of having to file suit in the Superior Court.

ANCs, like the Council, are legislative bodies over which the mayor has no adjudicative authority. But D.C. Code § 2-1162.01a gives BEGA authority to adjudicate matters involving all D.C. government employees and elected officials, and D.C. Code § 2-1162.05c(d) gives the OOG authority to issue advisory opinions in response to FOIA violations.

The Council should give the OOG the ability to adjudicate administrative appeals from ANCs’ FOIA denials would be an incremental expansion of the Office’s authority. Doing so would provide requesters a low-cost, relatively rapid procedure to vindicate their right of access.

We look forward to working with this committee to improve transparency at all levels of the D.C. government.

Thank you.

Formed in March 2009, the D.C. Open Government Coalition seeks to enhance public access to government information and transparency of government operations of the District. We believe transparency promotes civic engagement and is critical to a responsive and accountable government. We strive to improve the processes by which the public gains access to government records and proceedings, and to educate the public and government officials about the principles and benefits of open government.
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