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Thank you for the opportunity to offer views of the D.C. Open Government Coalition as the committee considers a proposal directing D.C. Superior Court to seal records of certain eviction cases. 


The Open Government Coalition is a citizens’ group established in 2009 to enhance public access to government information and ensure the transparency of government operations of the District of Columbia. Transparency promotes civic engagement and is critical to responsive and accountable government. We strive to improve the processes by which the public gains access to government records (including data) and proceedings, and to educate the public and government officials about the principles and benefits of open government in a democratic society. 


“Publicity is the very soul of justice,” legal philosopher Jeremy Bentham wrote in 1827.

We ask that public access to court records be protected in the bill.


Judicial branch case records are government records and public access is assured by a number of constitutional and common law principles. The D.C. Court of Appeals noted years ago: “public scrutiny can serve to inform the public about the true nature of judicial proceedings, and public knowledge of the courts is essential to democratic government because it is essential to rational criticism and reform of the justice system.”


Courts have always used their own authority to seal individual documents, case files or even some types of cases such as juvenile criminal matters, to protect important values of privacy or national security. And the trek to a dusty archive at a courthouse made all court records practically inaccessible until now. But as digital information technology makes volumes of records more and 
more available, misuse has reached concerning levels, in regard to criminal case records and in civil cases also. 


The other bill being considered today, B24-106, “Fair Tenant Screening Act of 2021,” would regulate criteria and data used by owners making rental housing decisions. This is a welcome step; our Coalition has repeatedly asked the Council in prior testimonies on several court record sealing proposals to regulate data use rather than erasing data sources. We leave it to housing experts to offer views on the specifics of the proposal.

But preventing misuse is not the only societal purpose to be weighed in making data policy. What will be lost if proposals for wholesale sealing are adopted? For example, in 2017 as broad and mandatory criminal record sealing proposals were considered in the Council, our Coalition testified that “access to court records is crucial for the public to hold its governmental leaders, including law enforcement, prosecutors and the courts, accountable for arrests, prosecutions, and case outcomes. These bills seem to overlook the harm to public confidence in the criminal justice system and to individual rights that would result if large volumes of police and criminal case records are sealed.”


In the case of eviction, the harms from wide access to records of landlords’ lawsuits against tenants have led to the proposals in today’s bill B24-0096 to seal some eviction cases right away and others after three years. This is an understandable response where the records live on and affect renters’ lives for years.
 Court case records, especially when abstracted by data brokers or folded into an inscrutable algorithm for risk rating, show little of value since most cases typically settle and few result in actual eviction.


But sealing eviction case records would leave no public data to evaluate what goes on in the busiest single unit of the D.C Superior Court—around 30,000 cases handled each year, more than in all other civil and family court areas combined. The widely cited research reported last year by Georgetown Professors Brian McCabe and Eva Rosen would have been impossible if the records had been sealed (showing, for example, the high settlement rate just mentioned). 
Professor Rosen testified at the hearing on this bill last fall in favor of “adding an explicit provision allowing researchers” to get access upon proper application. Professor McCabe’s prepared statement for today’s hearing expands:
We need to preserve access to all eviction records by researchers in order to properly understand and analyze ongoing eviction trends in the District. Research leads to better policy to improve the lives of low-income renters. Where cities have passed record sealing bills without delineating a clear pathway for researchers to access data, tracking eviction has become more difficult. It hurts tenants. It creates challenges to developing policy-driven research. 


Public access includes scholars, members of the public and the press. The amazing research by Josh Kaplan on “sewer service” would also have been impossible. His year-long study based on close study of the records of hundreds of eviction suits proved landlords’ process servers dump papers in the trash and lie about handing them to the tenant.
 The Council acted on it within days.

We ask that the pending bill be amended at markup to allow access to sealed court records for broad public purposes. This is not at odds with tenant protection; our suggested language comes from 

a bill offered by tenant advocates in Massachusetts.
  Adding language such as this can provide both record sealing and access:

Upon motion and for good cause shown, or as otherwise authorized by this section, court records sealed under this section may at the discretion of the court upon a balancing of the interests of the litigants in nondisclosure of the information with the interests of the requesting party, be made available for scholarly, educational, journalistic, or governmental purposes only, provided, however, that identifying information of parties shall remain sealed unless the court determines that release of such information is appropriate under this paragraph and necessary to fulfill the purpose of the request. Nothing in this paragraph shall be deemed to permit the release of personal identifying information for commercial purposes.


Court records are the raw data for analysis of many significant topics in society, not only how that branch of government does its work adjudicating specific disputes but underlying issues of economic and social justice. The Council should not legislate without amending the pending bill to recognize this by allowing public access under proper safeguards.
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