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Thank you for the opportunity to provide the views of the D.C. Open Government Coalition as the committee reviews the performance of the Office of Administrative Hearings (OAH).  


Our main concern is that the Office provides no useful public access to case opinions. As we review in detail below, the agency has been cited for not following D.C. law requiring online publication and the agency has not delivered on repeated promises to take corrective action. It blames lack of funds. The committee should ask the agency to address the situation, as follows: 

· Ask agency officials to explain progress on promises made in 2019 and 2020 work plans.
· Ask for details on new promises made in 2021 plans.
· Include Fiscal Year 2022 funds and clear directions in the budget report showing that the Council expects action in the coming year, including creation of a public stakeholder committee to work with OAH on improved public information on the work of the Office.

We address in the rest of the statement the importance of the Office in the justice system, the failure of the Office to follow the law on public information, and needed steps of improvement.
Cases before OAH matter to many people

The OAH is the District’s central hearing panel, similar to those in numerous other cities and states.
 Thirty-six administrative law judges decide tens of thousands of cases each year. Each case arises when an individual or corporation challenges a mistake by any of about 40 D.C. agencies, 
commissions and boards (known in OAH as “jurisdictions”). This Office is the way people can get relief from a mistake made by their government.

This process of “administrative” or non-judicial review, established by the D.C. Council in 2002, is intended to fix problems fast, fairly and for free. The goal was improved process and outcomes over the prior decentralized procedures of varying quality and efficiency when every agency decided its own disputes.   

At OAH, no lawyer is required and procedures are less formal than court. The judges make findings of fact and conclusions of law and issue decisions (called “Final Orders”) affirming, modifying or setting aside the original agency decision.
 


A massive workload of tens of thousands of matters now reaches the office each year; 26,000 cases were closed in FY 2018. Cases range from contested tickets for trash or rodents at a single residence to D.C. agencies’ tax and real estate decisions with millions of dollar at stake. The importance to D.C. residents and families should be clear: cases include challenges to school suspensions and to errors in Medicaid, SNAP (food stamps) and unemployment benefits—exceptionally important in the pandemic year. 

So these are vital matters to many households and businesses in D.C. And since cases present problems that recur, it is likely that prior opinions would be useful to educate those filing new petitions. The limited cases now posted (a few years, a few jurisdictions) are unsearchable, so finding useful analogous decisions is essentially impossible.

OAH has not published case opinions as D.C. law requires and cites funding limits

Attached is a January 2020 opinion of the Office of Open Government.
  In response to this Coalition’s complaint, the Office investigated and concluded in no uncertain terms:
OAH is not fully compliant with the mandatory disclosure provisions of D.C. FOIA (D.C. Official Code §§2-536(a)(3); 2-536(b)) and must make all Final Orders created on or after November 1, 2001, that are not subject to statutory exemption, publicly available on its website. 
The opinion also records the OAH response—that it would like to comply but its “collective desire on this front is not supported by the unfortunate realities of the Agency’s budgetary constraints.” It is unusual for a government agency to say it cannot afford to follow the law. 

The result is what the requirement for published opinions (first, to be in agencies’ open library reading rooms, then online in the “E-FOIA” era) aimed to avoid—the creation year after year of an accumulating body of “secret law” in decided cases not readily available to the public.

The agency has provided little evidence of progress. Our Coalition attended a meeting of the OAH Advisory Committee in December 2019 to ask about plans, since none had surfaced in response to our FOIA request for the fruits of the promised 2019 work. The chief judge said there were plans but mentioned funding limits and also his doubts that enough public interest justified added computer software expense (though his cost estimate was modest). In a follow-up meeting at his invitation, a judge and a staff member confirmed in January 2020 there were no plans to comply that year and no 
funds they knew of being requested for the 2020-21 year in future. They said candidly, “we have other priorities for tech upgrades.”
 
Improvements we recommend

The committee should inquire to OAH what it has accomplished in this area under the past several years’ plans and should request concrete goals and schedules for the future.  Most important, the FY22 budget should provide 
· any specific funds needed and 
· clear direction in the committee’s budget report that OAH is expected to follow the law by publishing its opinions. 
We hope the agency with this clarity will avoid the pattern of past years, in which general plans and promises are not followed up with specific work plans and budget commitments. With new leadership in the agency we hope for the best.  

Such direction is consistent with Council action in other situations, such as at DCRA, in providing funds for FOIA publication compliance and insisting on progress. Our Coalition has testified on this broader point to the Council at oversight hearings on the Office of Open Government, that greater attention needs to be paid to agency ability, funds, and willingness to comply with the requirements of D.C. public records law.
 

Outside reviewers of OAH have twice recommend case management improvements and more advanced technology so that, among other benefits, case information could usefully be made available online.
 Details of electronic access to court records are widely discussed as it becomes a standard practice. Courts moving in that direction, as OAH will be able to do as it implements electronic filing, have found a stakeholder advisory committee useful in making new systems as user friendly as possible.
  We urge the committee to require OAH to convene such a group. 

Thank you for the opportunity to provide this statement. We would be happy to assist the committee, the OAH chief judge, and the staff in further considering the ideas discussed.
*

The Open Government Coalition is a citizens’ group established in 2009 to enhance public access to government information and ensure the transparency of government operations of the District of Columbia. Transparency promotes civic engagement and is critical to responsive and accountable government. We strive to improve the processes by which the public gains access to government records (including data) and proceedings, and to educate the public and government officials about the principles and benefits of open government in a democratic society. 
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ENDNOTES





� For a comparison of central panels, see results of a 2018 survey by the Louisiana agency. See � HYPERLINK "https://www.adminlaw.state.la.us/Documents/2018%20Central%20Panel%20States%20Comparison%20Chart.pdf" �https://www.adminlaw.state.la.us/Documents/2018%20Central%20Panel%20States%20Comparison%20Chart.pdf�. 





� An interesting case pending in the Court of Appeals tests whether OAH judges in certain circumstances of legal error by the agency may also order systemic action to correct the problem. See Ebony Coe v. D.C. Dep’t of Human Services, Case No. 17-AA-590. D.C. Code § 4-210.16 (b) provides that when “relief is granted by the hearing officer … because of a misapplication of law” then “the Mayor will correct the challenged policy, construction or interpretation.” Petitioner Coe won in OAH and asked the judge to order the mayor to fix the problem underlying the legally incorrect decision the judge’s final order reversed. The judge declined, holding such orders were beyond the OAH authority. The petitioner, represented by the Legal Aid Society of D.C., is asking the Court of Appeals to make clear that OAH judges may issue such orders to the mayor to do the correction required by statute. The case awaits a decision following argument in May 2019. 





� The OAH website includes a page on how to “Find A Final Order.” � HYPERLINK "https://oah.dc.gov/service/find-final-order" �https://oah.dc.gov/service/find-final-order�. It says final orders in 10 jurisdictions are “being uploaded regularly.” This appears to not be the case. The “Box” page listing the available orders shows a total of nine agency files containing a total of 2,196 files, half from just one agency. No agency file has been updated more recently than 2019. Judges direct staff to send selected final orders to two private providers for publication in their proprietary databases called Westlaw and LexisNexis. Those are not a substitute for the open online publication required by D.C. Code, as the sophisticated databases are designed for attorneys and researchers and available only by costly subscription. The agency answered a Committee question for this hearing on public access, at Question 41c (p. 22), saying “Final Orders in most jurisdictions are available through the secure cloud management system, Box.” This is only true in an extremely limited sense.





� The OOG opinion letter is dated January 27, 2019, but should be 2020. It is available at: � HYPERLINK "https://www.open-dc.gov/sites/default/files/FOIA%20Advisory%20Opinion%20OAH%20Final.pdf" �https://www.open-dc.gov/sites/default/files/FOIA%20Advisory%20Opinion%20OAH%20Final.pdf�. It is interesting that this substantial complaint and resulting opinion calling for significant action is not mentioned in the agency pre-hearing materials for the Committee on FY20 and FY21 activity (perhaps that’s because it was submitted not to OAH but to Office of Open Government as a complaint about agency FOIA policy). 





� The publication requirement was in the D.C. Freedom of Information Act from the outset in the 1970s, a list of items (including opinions in decided cases) copied from federal FOI law and mandated to be made available without request in agency “reading rooms” – literally, shelves or file drawers of material. Online publication was added in federal law in 1996 and D.C. followed a few years later. Because “publication” was henceforth to be electronic, the federal statutory provision came to be known as “E-FOIA.”


 


� OAH plans often mention improved public information. 


The agency in early 2019 told the Council that by September 30, 2019, it would “develop a proposed plan to provide direct but limited access from the OAH website to the OAH case management system.” OAH could provide no responsive document when we asked for the plan in October 2019. 


Identical language appeared in the agency FY 2020 plans as well. 


At the December 2019 meeting of the OAH Advisory Committee the chief judge again said there were plans. Audio is here: � HYPERLINK "https://app.box.com/s/blox8bmtj58w7g6vgi2jfeb31n12dfq8" �https://app.box.com/s/blox8bmtj58w7g6vgi2jfeb31n12dfq8�. The judge added that he questioned any spending since there was little public interest. 


At a meeting in January 2020 with staff at the invitation of the chief judge, senior officials including Judge Ann Yahner, Principal Administrative Law Judge for Case Management and Quality Control and the technology expert in the office, acknowledged it had not been a priority and probably wouldn’t be in 2020. 


The FY21 agency budget again has such a plan. 


And the information submitted February 22, 2021, for this hearing again states an intention to “make system updates to provide the necessary support and resources to District residents.” This was to include further work “to develop a public-facing web application which will allow visitors to search and view final orders remotely.” See � HYPERLINK "https://dccouncil.us/wp-content/uploads/2021/02/2.22.2021-Pre-Hearing-Responses-OAH.pdf" �2.22.2021-Pre-Hearing-Responses-OAH.pdf�.  





� The Coalition will testify this year on these lines to the Committee on Human Services that has just assumed  oversight the Board of Ethics and Government Accountability that includes the Office of Open Government. Our 2021 testimony to the Committee on the Judiciary is here: � HYPERLINK "https://dcogc.org/wp-content/uploads/2020/02/DRFT_BEGA-oversight-hrg_200207.doc" �https://dcogc.org/wp-content/uploads/2020/02/DRFT_BEGA-oversight-hrg_200207.doc�. 





� The Office of the D.C. Auditor reported in 2016 that according to a 2013 report by experts from National Center for State Courts, OAH did not effectively use technology. Those experts recommended adding a second  IT position to support the organization in moving toward a paper-free office with technology-supported business process management. However, as of June 2016, the Auditor’s report said, “records are still not organized electronically, only select staff can fully navigate the eCourt data system, few cases are submitted through e-filing, and the public has no electronic access to court dockets, calendars, pleadings, and decisions.” Further, the Auditor stated “Litigants and their counsel, as well as the public at large, should be able to search for the status of OAH cases and decisions by key words, subject matter, and case number. Litigants and counsel should be able to log into the website and to review any documents submitted in support of their case, along with other key information such as the time and date of their next hearing.” Administrative Justice in the District of Columbia: Recommendations to Improve DC’s Office of Administrative Hearings (September 2016), pp. 47-48. Available at: � HYPERLINK "http://dcauditor.org/report/administrative-justice-in-the-district-of-columbia-recommendations-to-improve-dcs-office-of-administrative-hearings/" �http://dcauditor.org/report/administrative-justice-in-the-district-of-columbia-recommendations-to-improve-dcs-office-of-administrative-hearings/�. 





� See a 2017 study for the D.C. Court of Appeals on the growing practice of public online access to judicial branch trial and appeal court records. The study reported on a national survey of best practices including formal methods for ongoing user input that many states have found essential in designing new systems intended to help the public and be user-friendly. � HYPERLINK "http://www.courtexcellence.org/uploads/publications/RACER_final_report.pdf" �http://www.courtexcellence.org/uploads/publications/RACER_final_report.pdf�. 
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