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Chairman Allen and members of the Committee, I am Fritz Mulhauser. Co-chair of the Legal Committee of the D.C. Open Government Coalition and a resident of Ward 6. I appreciate the opportunity to testify today on behalf of the Coalition. We offer our observations on MPD  transparency in the past year – how well the public can know what law enforcement is doing and changes the Council should make to improve it. 
The rationale should be clear: good information is one essential in the project to rebuild the badly frayed legitimacy of policing in the eyes of the public. 
We address three main topics:

· barriers to public access to body-worn camera (BWC) video must come down;
· complaints about police conduct must also be open, together with the results of investigation and discipline; and
· timely treatment of public reporting requirements must improve.
Wide attention to MPD transparency issues this year has been welcome, as the public demanded to know more about all types of police practices—rules, rationales, and results, following multiple shooting deaths and the death of George Floyd on May 25, 2020, in police custody in Minneapolis. 
The Police Reform Commission report due in April will reflect community input asking for better information – and, according to early discussions of draft recommendations, more opportunities for analysis and action on that information, for example by a new deputy D.C. auditor for police and a broadened oversight entity. Also this year, community members litigated MPD failure to release records and data. And the Office of Open Government reviewed MPD redaction policy and issued an opinion, as discussed below.
I. The Council should legislate to improve access to BWC video
Our Coalition played an active role in discussions leading to the Council’s public access requirements in the first BWC legislation and rules in 2015-16; members of our Board have reported back to the Council repeatedly since then. The District policy of opening BWC video to access as any other public record under the Freedom of Information Act (FOIA) seemed a welcome step compared to the mayor’s initial secrecy proposal and similar restrictive laws elsewhere. But in practice the results have not been encouraging. 
Permanent legislation is needed to replace the short-term measure in the last Council period (Act 23-4376). It included several very important improvements including mandatory prompt release of the name and BWC recordings of all officers who commit an officer-involved death or serious use of force and also prompt release of unredacted BWC video to the Council.  
DCOGC supports the mandatory 5-day release requirement. The immediate discussion of the September 2, 2020, shooting of Deon Kay was only possible because it happened just a few weeks after the Council required prompt video release. We recommend it be expanded to include video footage from all officers on the scene. Reduced redaction discussed just below should also apply.
FOIA provides a time-tested legal framework of standards and procedures for handling release of all kinds of public requests for records. But the experience of requesters from both the media and the community with MPD application of the law has been difficult. We thus propose that permanent legislation include language that addresses several remaining issues. Details are in an appendix. 
· First, narrow the personal privacy exemption as applied in the special context of BWC. MPD needs guidance in statute to correct over-redaction of officer details and also those of most third parties and locations when a video is released. The Office of Open Government has made clear how the agency approach misinterprets the law of privacy exemptions in FOIA.
 
· Second, end sky-high fees by requiring the lowest cost redaction technology. 
· Third, narrow the “investigation” exemption to set a time limit, require justification and extension only upon explicit re-approval.  
II. Complaints and other reviews of police misconduct must be open, and facts about discipline
DCOGC recommends that MPD complaint and other discipline investigation records, at all stages, should be publicly available. Access has been limited here not by statute or union agreement as in some states but by interpretations of privacy exemptions in the FOIA. But public expectations change, and demands are clear today for better evidence that officers are required to obey the rules and that appropriate action is taken when they don’t—with all facts considered and without bias influencing the result. Legitimacy is undercut if the public believes official review is not faithful to community values.   
In a press interview, the director of the Office of Police Complaints (OPC) “agreed that the interpretation of FOIA law in the District is too restrictive for police records. He says he supports tipping the scales more in favor of the public’s interest when it comes to disciplinary records specifically.” The reporter quoted him directly saying “It would add a lot to community trust if the 
community was aware what kind of discipline was being handed out to MPD officers. Right now I don’t think we strike a very good balance between those things.”

The Council should by statute clarify that the public interest in accountability justifies access to files on complaints and all other discipline investigations and outcomes. The vast majority of misconduct cases are investigated within MPD, not via complaints to the OPC, according to MPD officials’ testimony to the Police Reform Commission.  

This step has been taken by California and New York legislatures, and by over a dozen other states; it is close to passage in Maryland as part of our neighbor’s package of police reform legislation.
 The District should do the same.

The Coalition has completed in recent months a review of details of access practice and problems in sixteen large police forces in comparable jurisdictions. We would be happy to share further findings with you. From our review, we recommend:

· access legislation should be specific and comprehensive, as reliance on FOIA alone can leave ambiguities that can take years of litigation to clarify;
· release should be required (not just a discretionary database), allowed redactions spelled out, and deadlines and enforcement methods detailed; 
· coverage of the release requirement should include all complaint records, regardless of the substance, final disposition, or date (past and future);

· preemption of any contrary provision of law regarding personnel records and of any collective bargaining agreements;

· record retention requirements unique to police complaints and discipline should be in the law, together with audit requirements to deter manipulation of record-handling norms; 
· support for related costs such as developing accessible web access tools and training for officials who may be needed to help with public access. 

Important evidence is coming to light as open complaint policies are reviewed and enacted elsewhere. For example, as the Post reported in its national review as part of the Maryland story (see note 3, above), the importance of including all complaints, since it turns out very few are formally sustained (under two dozen a year, out of 400-500 a year at OPC); and the complete absence of evidence of any harms to officers or hindrance to recruiting. The Post story cited a federal court of appeals in New York that reviewed union predictions of harm cited in a lawsuit, a Maryland police chief asked for evidence of harm at a legislative hearing, and even Florida state police union officials in a press interview – none produced evidence of harm from opening complaint files.
The OPC director has also called discipline “opaque” – not surprisingly since results of OPC factfinding are handed off to the MPD chief who has discretion on discipline imposed, if any, and the results are unpublished. Transparency would be further strengthened by structural change. The Council should assign OPC the job of recommending discipline (within agreed-on guidelines reflecting seriousness of the offense), with the MPD chief required to explain publicly any deviation. 

III. The Council should stress the importance of required deadlines 
All parts of life, public and private, have been stressed in the year of the corona virus. Key aspects of open government such as FOIA response deadlines and public meeting details were put aside by emergency laws.
 Even so, it is disappointing to note that: 
· MPD has failed for years -- until sued a second time -- to release stop and frisk data that was mandated and paid for by the Council; 
· overdue MPD reports on BWC (since July 2019) appeared in part, just hours before this hearing; 
· the Police Reform Commission heard this week from a Council staffer that the report of police and fire chiefs due January 15 each year on “the number of individuals, of all rank and services, investigated and disciplined for misconduct, categorized by the nature of the misconduct allegations, the nature of those misconduct allegations that are substantiated, and the discipline given for substantiated allegations” -- mandated in D.C. Code § 5-1032, hasn’t been submitted, ever;

· the annual report on a controversial police procedure called “post and forfeit,” mandated in D.C. Code § 5-335.03, has never been issued (or at least it’s not to be found online or at the Council LIMS).
Conclusion

Thank you for considering our views and recommendations. In a busy legislative year we are ready to help any way we may be useful.
 * * * *
The Open Government Coalition is a citizens’ group established in 2009 to enhance public access to government information and ensure the transparency of government operations of the District of Columbia. Transparency promotes civic engagement and is critical to responsive and accountable government. We strive to improve the processes by which the public gains access to government records (including data) and proceedings, and to educate the public and government officials about the principles and benefits of open government in a democratic society. 

APPENDIX
BWC Video Release – Legislation Needed
We recommend permanently enacting last year’s short-term legislation, especially the mandatory releases by the Mayor and upon Council request, with the addition that they should include BWC video from all officers involved. In addition we recommend:
I. Legislation should narrow the items to be redacted as BWC video is released

Privacy protection should not be so expansive that it defeats access to intelligible video and requires so much blurring that raises costs and adds delay. Coalition analysis of redaction problems led to our 2019 complaint to the Office of Open Government about over-redaction. We were frustrated after months of requests that MPD would not even explain, let alone justify, its editing rules that must follow the law. After a 13-month investigation, the Office November 2020 report (see p. 2, note 1, above) recommended changes in redaction to correct unlawful redactions of officers and many third parties and locations. None have protected interests, according to the opinion. The MPD has not responded to the opinion. The Council should specify the allowable redaction in order to make the BWC FOIA program lawful. We would be happy to supply model text from other states’ rules.

II. Legislation should mandate the most cost-effective redaction
Less redaction will cut costs but so will wise choice of technology. the Office of Open Government also recommended statutory direction that MPD use the most cost-efficient methods and publish fees. 
The Office noted language from Spokane, Wash., that could be a start. That city requires an agency that charges redacting costs “must use redaction technology that provides the less costly commercially available method of redacting body camera recordings, to the extent possible and reasonable.” 
III. Legislation should set limits on the investigation exemption

The FOIA exemption for “investigatory records compiled for law-enforcement purposes” delays access, since multiple investigations can drag on for years in D.C.
 Legislators elsewhere have addressed such delays thoughtfully, balancing public access and the need to guard against harm to investigations. For example, California limits them to 90 days, requires justification in public writings, renewable only upon further explanation of the need and specific harm forecast from release. The open discipline records bill, SB 1421, at Sec. 2 (b)(7), is an example of how to handle this.
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� Openness includes public records access, via FOIA. MPD gets the most requests and has (historically) the largest backlog, which probably grew during the pandemic as deadline discipline relaxed. Tracking agency 2020 FOIA processing is of interest but the agency data is in the Mayor’s citywide FOIA report not yet available more than a month after its statutory February 1 due date. 





� The two most recent MPD BWC reports (covering July 2019 through June 2020) show no requests granted in full and 159 requests redacted, thus potentially many in error. Available at: � HYPERLINK "https://mpdc.dc.gov/node/1116387" �https://mpdc.dc.gov/node/1116387�. Whether any were appealed is unknown as the figures are in the 2020 FOIA processing report not yet submitted. 





� Serious misconduct is investigated first for possible criminal charges by federal prosecutors, then again in MPD for violations of department rules. The median USAO time is one year. Office of the D.C. Auditor, The Durability of Police Reform: The Metropolitan Police Department and Use of Force: 2008-2015 (January 2016), pp. 60-61. Available at: � HYPERLINK "https://tinyurl.com/ya8pp7e9" �https://tinyurl.com/ya8pp7e9�. The Auditor says MPD officials report “despite having raised the issue repeatedly with senior executives at the USAO, the problem had persisted.”
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