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Thank you for the opportunity to provide the views of the D.C. Open Government Coalition as the Court considers how best to make documents filed in the court electronically available to the general public. 

Assuming this means expanding remote online access, such as in Superior Court, we enthusiastically endorse this important step. Electronic filing of course creates a digital version of the file in every case. This creates the potential to put court records within the reach of not only those regularly in the courthouse such as bench, bar, staff and litigants, but the public via Internet connection. 

More than any other development in recent years, this expanded access can help bring about the benefits this Court noted years ago: “public scrutiny can serve to inform the public about the true nature of judicial proceedings, and public knowledge of the courts is essential to democratic government because it is essential to rational criticism and reform of the justice system.”
 


We address two aspects of the work ahead: the creative solutions needed to protect privacy as access broadens, and the importance of engaging users in designing the access scheme. 

Public access is compatible with careful treatment of sensitive information

Access to proceedings and records of the courts is here to stay, whether protected by reasoning from the First Amendment or the common law. What will be challenging is to avoid just imposing new rules to take the place of longstanding access limits inherent in the chore of trekking to the courthouse and reading the files. Thus we oppose limits on who may access electronic records, whether by ability to pay or purpose of the use. 
· The paywall shielding the federal PACER system is one of its most unfortunate features and will be changing as court and legislative challenges move forward. Our Coalition would be pleased to join the D.C. Courts in advocacy for the public resources needed to develop public access, rather than finance it through user fees.
 
· Prohibiting commercial use is in some states’ rules, but few, and we do not recommend such a limit. There are interesting cases questioning the state’s ability to treat data-broker users’ access differently.  Limits on “commercial” use will be increasingly untenable as “legal tech” capabilities advance and offer amazing reasons for the legal sector to end chronic under-investment in technology. The promise is astonishing of new analytic tools for making sense of the enormous quantities of legal information now available. 

Restrictions on access to certain kinds of cases are common; protecting privacy of minors was an acknowledged compelling interest even in the landmark Globe Newspaper Co. case about trial access. At issue is how to protect that interest, and mandatory rules have drawn close review.

If what’s in the court file is available to anyone willing to read it at the clerk’s office, it’s hard to argue the same person shouldn’t be able to read the same file online from home. Though some states do have such two-file double standards (a complete file available in the courthouse, an edited one online), and they are probably lawful so long as the public does have access to the full file somewhere.
  

Certain data elements are of common concern; Federal and D.C. rules already direct that they be omitted from filings.
 Experience (and empirical study of volumes of records) show, however, that  sensitive material enters the records anyway, often not even needed for adjudication.
  These obviously raise privacy concerns. The court can take an aggressive role to reverse this pattern by clear rules, ubiquitous warnings, and discipline where needed. We recommend the court review the experience of Florida state courts where a Commission on Privacy & Court Records worked for some years to analyze information actually contained in court records and its necessity, develop new policies to reduce the amount collected, and comprehensively educate attorneys and the public on the new approach.
 



Finally, we note that technology now allows scanning records and reliably locating unnecessary items, freeing staff to educate filers to edit their submissions to follow the court’s guidance.
 
Governance deserves careful attention in designing the next generation of court access

System design always benefits from close consultation with the users, and especially so in this area where public expectations and court concerns intersect around new technology.
 The court should work closely with the bar and a wide variety of other public users to share and work through the important dilemmas of privacy and access. The District is fortunate to have a strong technology community that can also be enlisted in the effort. And not just at the beginning; initial plans can be evaluated and user data analyzed (including study of trends in sensitive information in submitted materials as the minimization campaign goes forward). Then plans can be revised in repeated cycles as the court and advisory group build a knowledge base together.  
Conclusion

We commend the court for taking on the challenge of remote access to the court record. It is becoming a best practice in state courts nationwide, just as technology has helped other parts of government do work more efficiently and also engage the public better.  


As our comments suggest, we believe the court can manage the privacy issues by reducing what is submitted and can keep faith with the public access principle through good design of the new access scheme, developing it through a broad advisory structure to address the issues and offer solutions that command public confidence.   
The D.C. Open Government Coalition is a citizens’ group established in 2009 to enhance public access to government information and ensure the transparency of government operations of the District of Columbia. Transparency promotes civic engagement and is critical to responsive and accountable government. We strive to improve the processes by which the public gain access to government records (including data) and proceedings, and to educate the public and government officials about the principles and benefits of open government in a democratic society.
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