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October 1, 2019
Submitted via email: opengovoffice@dc.gov

D.C. Office of Open Government 
 441 4th St., N.W., Suite 830 South
Washington, DC 20001
Dear Colleagues:

This is a request for an advisory opinion regarding redaction by the Metropolitan Police Department (MPD) of body-worn camera (BWC) video before release to requesters under the D.C. Freedom of Information Act (FOIA). From our own experience and related information we have gathered as described below, we believe the present policy lacks a lawful basis. The Office of Open Government is authorized to review implementation of the FOIA and issue opinions; see D.C. Code § 1-1162.05c(d). Inspector Vendette Parker has been the MPD FOIA Officer in recent years.

The D.C. Council has authorized public access to BWC video, available upon request to MPD under the D.C. FOIA the same as any other government record. See Body-Worn Camera Program Amendment Act of 2015, effective March 9, 2016 (D.C. Law 21-0083; 63 DCR 774 (January 22, 2016)). 

The committee report on the bill notes the mayor’s original proposal for blanket nondisclosure, as well as many specific restrictions later proposed, were rejected. Instead, the committee supported “broad access to footage recorded in public space with minimal redactions” (p.3) and “a thoughtful structure for the program that prioritizes public access” (p.6).
 The committee also declined “to add further bright-line exemptions” to the D.C. FOIA for specific kinds of personally identifiable information as “the present statute is adaptable and inclusive” (p.21).

The committee concluded that ”most footage—as it will be recorded in public space—will be disclosed with minimal redactions” (p.25).

That is not how public access to BWC video has worked in practice. 

The Coalition learned of the MPD extensive redactions in two ways--viewing some videos (such as those shown in DUI prosecutions originally released by MPD in redacted form to reporter Paul Wagner of Fox5 television—later released by OAG unredacted as shown in court) and also large cost estimates given to requesters. 

In general, since BWCs were first deployed, FOIA requests have been modest, nothing like the 4,500 a year the executive branch predicted during the original scare campaign to squelch public access based on cost fears.  

Of 476 FOIA requests for BWC video footage from 2015 to 2018, MPD reports that 139 were granted, mostly granted in part.
  “Granted in part” probably refers to details redacted. The agency contracts for the staff and equipment to do this and charges requesters $23 for each minute. The fees can be huge where multiple officers or lengthy interactions are involved, for example:

· MPD told ANC member Denise Krepp it would cost over $5,000 to prepare video of several officers interrogating three boys on the sidewalk for 40 minutes;

· MPD told attorney Scott Michelman that the ACLU of DC could examine video of 31,521 police traffic stops (offered in lieu of specific stop-and-frisk data ordered by the Council to be collected) but Michelman calculated the necessary redactions would likely cost over $3.6 million based on prior MPD estimates.

Why so costly? One simple reason: the MPD has a broad definition of privacy-protected details that must be masked. The agency FOIA officer said as much in explaining the Krepp estimate at a public meeting in January.
  

Redaction requires knowing the law of FOIA exemptions and applying it to specific requested video.  How contractor staff do this remains unknown, as our efforts to learn more about the agency guidance to its contractors that in turn drives this extensive (and costly) redaction have been fruitless. 
In two FOIA requests and an appeal, we requested any and all records showing MPD redaction policy guiding contractors’ work and its legal basis. 

We received one undated sheet of paper. (See attached.) Some of the several dozen listed items to be redacted are obvious and raise no questions, such as details of suspects, witnesses or confidential sources. These would be omitted from paper records at least as long as investigation or legal action is under way. Others have unclear legal basis: 

· faces of anyone not involved, 

· face (plus ID and badge) of any officer, 

· any house number or name of residences, 

· any vehicle license plates, and 

· any audio with references to such items. 

We asked for any record showing the context of the paper: who wrote it, when and to whom it was sent, if it is now in effect, any contract that incorporates it, and any correspondence about it (such as from a user seeking clarification). MPD found not a single responsive record.  

Some theory of privacy may be involved, though we doubt any valid legal analysis would justify the sweeping redactions now used. Without a shred of justification by the agency, we are at a loss to analyze the legal basis for these redactions. 

As the Council committee observed years ago, the public location of most BWC video (video taken inside residences is by statute not available) suggests little or no expectation of privacy for most people and objects captured by chance in the background of BWC video, and for officers on the job. The public may record police officers in the same situations (doing their job in public); why hide them when captured on their own colleagues’ BWC equipment?   

We have observed many released videos with extensive redactions, and we have tried and failed to learn the MPD rationale for this apparent disregard of the intent of the BWC statute and the underlying D.C. FOI statute embodying the public policy of the District assuring the public “full and complete information about the affairs of government.” Access to public records in the District is governed by the law, not by the judgment of individual officials inventing their own list of data elements to be redacted.  We request the Office review the MPD redaction policy and provide an opinion whether it is lawful. 
We look forward to your response.
Sincerely,
Fritz Mulhauser

Co-chair, legal Committee

P.O. Box 73771


Washington, D.C. 20056
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� Committee on the Judiciary, Committee Report on Bill 21-0351 (November 19, 2015).


� The MPD reports can all be accessed from a page on the agency web site: � HYPERLINK "https://mpdc.dc.gov/node/1116387" �https://mpdc.dc.gov/node/1116387�. 





� “Elizabeth O’Gorek, “ANC 6B Report,” Hill Rag, Feb. 2, 2019 (reporting that the MPD FOIA Officer “said that redactions are necessary when body worn cameras pick up information from the radios also worn by officers, as well as to obscure identities of people passing by”). Available at: � HYPERLINK "https://hillrag.com/2019/02/02/anc-6b-report-11/" �https://hillrag.com/2019/02/02/anc-6b-report-11/�. 
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