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Thank you for the opportunity to submit a statement for the hearing record on behalf of the D.C. Open Government Coalition as the committees consider a proposal directing D.C. Superior Court to seal records of certain eviction cases. 

With limited exceptions, the First Amendment and/or common law guarantee the public access to judicial branch case files.
 The exceptions mainly apply to categories of cases that historically have been secret, such as intra-family and juvenile matters, medical and mental health matters, and grand jury proceedings. Beyond those categories, courts have always had authority on a case-by-case basis to seal individual documents or case files to protect personal  privacy, national security or other important interests. 


We acknowledge that landlord-tenant case records may be used to deny low-income D.C. residents housing and other essential services, and we strongly support legislation to regulate data brokers that use sloppy research practices and to punish businesses that use records improperly. But preventing misuse can’t be the only goal.

We have very strong concerns about what will be lost if the Council orders wholesale sealing of eviction records, or any other broad category of court records. For example, in 2017 as broad and mandatory criminal record sealing proposals were considered in the Council, we testified that “access to court records is crucial for the public to hold its governmental leaders, including law enforcement, prosecutors and the courts, accountable for arrests, prosecutions, and case outcomes. These bills seem to overlook the harm to public confidence in the criminal justice system and to individual rights that would result if large volumes of police and criminal case records are sealed.”


In the case of eviction, the harms from wide access to records of landlords’ lawsuits against tenants have led to the proposals in today’s bill B23-338 to seal some eviction cases right away and others after three years. This is an understandable response where the records live forever online and in databases and can surface to incorrectly influence decisions about renters’ lives for years.
 Court case records, especially when abstracted by data brokers or folded into an inscrutable algorithm for risk rating, may show little of value because most cases are for small amounts of unpaid rent and typically end with a payment agreement rather than judgment. Very few result in actual eviction.


But sealing eviction case records without recourse has a huge cost: it would leave no public data to evaluate what goes on in Landlord-Tenant Court, the highest-volume unit of the D.C. Superior Court handling over 30,000 cases each year, more than in all other civil and family court areas combined. The research reported recently by Georgetown Professors Brian McCabe and Eva Rosen showing case features just mentioned would have been impossible if the records had been sealed. (Professor Rosen testified at the hearing in favor of “adding an explicit provision allowing researchers” to get access upon proper application.) The amazing research by Josh Kaplan on “sewer service” would also have been impossible (documenting landlords’ process servers who dump papers in the trash and lie about handing them to the tenant being summoned to court).


We ask that the pending bill be amended at markup to allow access to sealed court records for broad public purposes. A pending “HOMES” bill, S.824, introduced by eviction reformers in the Massachusetts legislature, could be a starting point.
 It provides record sealing but also allows access:

Upon motion and for good cause shown, or as otherwise authorized by this section, court records sealed under this section may at the discretion of the court upon a balancing of the interests of the litigants and the public in nondisclosure of the information with the interests of the requesting party, be made available for scholarly, educational, journalistic, or governmental purposes only, provided, however, that identifying information of parties shall remain sealed unless the court determines that release of such information is appropriate under this paragraph and necessary to fulfill the purpose of the request. Nothing in this paragraph shall be deemed to permit the release of personal identifying information for commercial purposes.


Even with its appropriate preservation of access, this text gets one piece wrong—it misstates the public interest as chiefly favoring nondisclosure. On the contrary, as years of legal precedents confirm, the major public interest has been open access to court records, with the burden of justification on those who would close them and frustrate the work of requesters with “scholarly, educational and journalistic” purposes. If the above language is adopted, we urge righting the balance and omitting the one-sided phrase “of the litigants and the public.”  

Court records are the raw data for analysis of many significant topics in society, not only how that branch of government does its work adjudicating specific disputes but underlying issues of economic and social justice. The pending bill should recognize this by allowing public access under proper safeguards.
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� Josh Kaplan, “Thousands of D.C. Renters Are Evicted Every Year. Do They All Know to Show Up in Court?” DCist (Oct. 5, 2020). Available at: � HYPERLINK "https://dcist.com/story/20/10/05/thousands-of-d-c-renters-are-evicted-every-year-do-they-all-know-to-show-up-to-court/" �https://dcist.com/story/20/10/05/thousands-of-d-c-renters-are-evicted-every-year-do-they-all-know-to-show-up-to-court/�. The Council addressed this in the emergency and temporary legislation last month.





� The bill is available here: � HYPERLINK "https://malegislature.gov/Bills/191/S824" \t "_blank" �https://malegislature.gov/Bills/191/S824�. The emergency and temporary D.C. bills passed in October did authorize unsealing by the court “upon a showing of compelling need.” But how a D.C. court would interpret that legal standard is uncertain; better language is needed to guide the court to protect the public interest in access. See the bar such a standard can pose, for example, in rules (the equivalent of FOIA) for requesting unusually fast access to records of the federal Government Accountability Office, 4 C.F.R. § 81.3. A requester must show a compelling need defined as, “failure to obtain requested records on an expedited basis could reasonably be expected to pose an imminent threat to the life or physical safety of an individual, or the records are needed urgently, with respect to a request made by a person primarily engaged in disseminating information, for the requester to inform the public concerning actual or alleged Federal Government activity.” 
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