[image: image1.emf]
P.O. Box 73771

Washington, D.C. 20056

www.dcogc.org -- (202) 780-6020


                           Testimony of the

                           D.C. Open Government Coalition

by

Thomas M. Susman
President
before the
Committee on the Judiciary and Public Safety
Council of the District of Columbia 

Hearings on
B23-0882, the “Comprehensive Policing and Justice 

Reform Amendment Act of 2020”
October 15, 2020
 _________________________________________________________________________________

Chairman Allen and members of the Committee, I am Thomas Susman, president of the D.C. Open Government Coalition and a resident of Ward 4. I appreciate the opportunity to testify today on behalf of the Coalition and to offer our comments and suggestions regarding public access to police body-worn camera (BWC) videos, which is addressed in title I, subtitle B, of your “Comprehensive Policing and Justice Reform Amendment Act of 2020.”

Our Coalition played an active role in discussions leading to the Council’s public access requirements in the 2015 BWC legislation and rules, and members of our Board have testified and submitted statements to the Council on this issue on previous occasions.  
D.C.’s policy of treating BWC video under the Freedom of Information Act’s standards of public access and privacy protection was a step forward, though in practice the results have not been encouraging. The proposed legislation provides an opportunity to clarify and expand upon some elements that may be unique to BWC videos that will provide greater certainty and improve efficiency in affording public access.
I will not go into the benefits of having BWC video accessible to the public. They can be summed up in a few words: accountability, exoneration, credibility, and public trust. Accountability includes the public’s and affected individuals’ ability to monitor and assess the conduct of police officers, as well as helping to shape the conduct of officers in the field, especially regarding potential use of force and discriminatory policing practices against District residents. And some research has concluded that more police officers are exonerated than found culpable of misconduct charges through BWC videos
The Comprehensive legislation (B23-0882) contains a number of important provisions designed to improve access to BWC video recordings. It requires the Mayor to release within 5 days the name and BWC recordings of officers involved in a death or serious use of force; requires preservation of BWC recordings relating to a Council Committee on the Judiciary and Public Safety investigation or request and provision to the Committee of unredacted recordings within 5 days of a request; and creates a process for input to the Mayor from the subject or next of kin who do not consent to release of a BWC recording.
DCOGC welcomes the new requirement that the Mayor shall release BWC video within 5 business days in cases of officer-involved death or serious use of force. This requirement should be expanded to include video footage from all officers on the scene. The immediate discussion of the September 2nd shooting of Deon Kay was only possible because it happened just a few weeks after the Council required prompt video release. We testified at last year’s BWC oversight roundtable about the community’s need for wider access to other BWC video and the Mayor’s failure to exercise her discretionary authority to meet that need. 

Additionally, allowing early access to viewing video footage by victims’ families is good policy, but this should not equate to a “victims’ veto”; even after a bereaved family has viewed a BWC video, the public interest in access is not diminished.

While application of the DC FOIA to public requests for access to BWC videos should suffice in providing standards and procedures for public disclosure, that has not been the experience of requesters from both the media and the community. We thus propose the addition of language to the legislation that addresses four issues: 
· First, the bill should more precisely define what constitutes a personal privacy interest sufficient to warrant redaction when videos are released. 

· Second, the bill should include cost-reduction steps such as exploring in-house redaction and setting limits on fees that can be charged for release of BWC videos pursuant to a FOIA request. 

· Third, the bill should clarify the “investigation” exemption that can now be asserted without explanation or justification yet causes delays.

· And fourth, the bill should require that in cases of mandatory release (the most serious incidents) all officers’ video should be released.

We highlight five ways that the camera program could better serve public information. And for future consideration we remind the Council of the need to open police complaint and discipline investigations, since these are now closed by restrictive legal interpretations in the executive branch that can only be corrected by statute.

I.
The bill should define the private data to be safeguarded

Privacy protection needs definition so that it does not defeat access by raising costs and delays (discussed below) and making released video unintelligible. All these presently result from MPD over-redaction, done according to opaque rules. The bill should change this.
Coalition Board Member Fritz Mulhauser testified last year on DCOGC’s efforts to discover the standards for redaction of BWC videos before public release. He explained our efforts through two FOIA requests and an appeal to get records showing the MPD redaction standards that guide contractors’ work, and its legal basis, but with limited success. His testimony stated:

We received one undated sheet of paper [attachment omitted]. Some of the several dozen listed items to be redacted are obvious and raise no questions, such as details of suspects, witnesses or confidential sources. These would be omitted from paper records at least as long as investigation or legal action is under way. But others have highly questionable legal basis: 

· faces of anyone not involved, 

· face (plus ID and badge) of any officer, 

· any house number or name of residences, 

· any vehicle license plates, and 

· any audio with references to such items. 

Police officers are public servants who wield governmental power and are paid by taxpayer dollars. The idea that their identities should be shrouded when in public performing their duties is absurd, as litigation established years ago when courts told police they could not stop citizens from videotaping them at work in public. Glik v. Cunniffe, 655 F.3d 78 (1st Cir. 2011). And, while the privacy of certain individuals and in certain venues should be safeguarded, people and cars and house numbers that are videoed in public spaces are, by definition, already in the public domain and should not be subject to redaction.
Common categories of video footage to be accorded privacy protection through redaction include:

· Death or serious injury;

· Nudity;

· Minors under the age of 16;

· Detention for mental health or drug treatment purposes;

· Personally identifiable information, which should be clearly defined;

· Footage taken inside a private dwelling without express consent of the resident;

· Identity of a sex crime or domestic violence victim; and

· Confidential informants and witnesses.

Redaction or withholding of footage when an officer enters a private dwelling can be protected, but the bill should specifically prohibit redaction of officers’ faces or badges, of bystanders in public places, of persons who interact with officers but are not arrested or charged, and of audio in public places.
II. 
The bill should control the costs of public access
According to the MPD, the D.C. FOIA requires redaction of many private details before releasing BWC video, and MPD employs contractors to blur faces and other identifying information. Requesters are charged $23 for each minute of the contractors’ work, and charges estimated in response to past requests run from thousands to millions of dollars.
The cost is related to MPD’s overly broad definition of privacy-protected details that should be masked, as discussed above. Our coalition has asked MPD for documents explaining the basis for these sky-high costs, but none have been forthcoming. 
The Director of D.C.’s Office of Open Government, in testimony a year ago before the Council, recommended that “MPD should release to the public in the form of policy or regulation, redaction guidance that explains the cost of the act of redaction in actual work hours (cost per hour).” We agree. OOG Director Niquelle Allen also discussed in that testimony and in our recent webinar the advancing art and science of video redaction that may be at a stage that it can be done in-house at much lower cost than through private for-profit contractors. The Council needs to send a message to the executive to follow through on the steps needed to make access affordable.
Clarifying that significantly less redaction is required for BWC video footage that is released to the public, as is recommended above, will also result in significantly lower costs of access. For example, the Baltimore Police Department ordinarily redacts nothing and charges $30 for BWC videos filmed in public places.
III. 
The bill should set limits on the investigation exemption

The FOIA exemption for “investigatory records compiled for law-enforcement purposes” delays access, since in D.C. serious misconduct is investigated first for possible criminal charges by federal prosecutors and then for possible internal discipline by MPD investigators. The long delays in these steps are well known here, as discussed in the Bromwich 2016 report (finding median time for a US Attorney investigation to be a full year). Legislators elsewhere have addressed investigative delays thoughtfully, requiring time-limited secrecy be justified in public writings, renewable only upon further explanation. Sec. 2 of California SB 1421 at (b)(7) is an example of how to handle this.

IV.
The bill should require release of all BWC video relevant to any incident

The mayor has interpreted the required release to include only video from the officer involved in the shooting or other use of serious force. This unduly restrictive and typically makes it hard for the public to understand what happened. The bill should add language to require release of all relevant video.
Additionally, there is no need to limit public access to BWC videos to officer-involved shootings or serious use of force. These videos are public records like any other in the District and should be subject to disclosure under the DC Freedom of Information Act.
V.
The bill should strengthen public understanding of policing by requiring additional public information about the BWC program

In our statement to the Council last year, the Coalition spelled out five suggestions proposed by the D.C. Open Government Coalition for ways BWC video could serve transparency beyond being available upon request. They remain valuable ideas today and cold readily be incorporated into the pending bill:
· Improve public reporting by adding analysis of BWC video and statistics.  The required reports are brief and late. Only eight data points are required (hours of BWC video collected; how many times BWC equipment failed and why; number and results of internal investigations of complaints for failure to turn BWC on; number of times BWC video used in internal affairs investigations; number of times BWC video used to investigate public complaints; number of BWCs assigned to different police units; number, result and cost of FOIA requests; and number of BWC videos by type of event recorded). D.C. Code § 5-116.33(a). Early reports were timely but of the five due for 2017-2019, four have been late by as much as 10 months. The most recent is for the first half of 2019. Though they include important data, none are explored further. For example, what is being done about the widespread failure to activate the cameras (shown in the high rate of sustained complaints of such failures--78 percent of 1,514 complaints at one point in the past)? Nor is there any account of the results of the 20,754 videos used in internal investigations and the 3,779 used by the Office of Police Complaints. The public reasonably expects MPD to use BWC video to improve policing and the law does not stop MPD from exploring the data in more depth in order to report how that is going.
· Use mayoral override more often to release BWC video that can educate the public.  The law allows the mayor to release video “in matters of significant public interest.” 24 DCMR § 3900.10. A notable occasion when disclosure would have fostered public understanding was the case of controversial police actions in Deanwood in June 2018 (the “Nook’s barbershop” incidents), where police used force on a summer sidewalk that seemed wildly unnecessary to many. Amid huge community outcry, the mayor claimed BWC video showed important details not seen on cell phone video—but then rejected community requests to see those BWC details. In response to a Coalition request for records documenting any disclosures of BWC videos, the mayor’s FOIA officer said there were no responsive records. The law allows consultation with prosecutors and police about such releases but in response to the Coalition’s request for records of such communications (and possible vetoes) the mayor’s office declined to produce internal communications.
· Provide data on video viewing by subjects. Subjects have the right to view BWC video of themselves, 24 DCMR § 3902.5. No public data is available to show whether that right is being exercised or even offered. 
· Improve police YouTube release channel. Released videos were for a time posted some years ago. See https://www.youtube.com/channel/UCSVpCusv_bqfKHyOj21jZqQ (six incidents, 129 total videos). A pilot test of more proactive release could show if reviving this is useful to the public.
· Continue evaluation of the BWC program and expand outside use of data. MPD has offered no public analysis of its own, nor suggested how it may be following the law that directs that it “shall engage academic institutions and organizations to analyze the BWC 
program,” 24 DCMR § 3902.7. The phased rollout of equipment and training allowed an elegant but disappointing comparative study of citizen complaints and use of force in 2015-17 
by officers on patrol with and without cameras. The MPD and The Lab (a study team within the Office of the City Administrator) prepared that report.  BWC video, as a huge sample of police conduct in the field, is also a rich source for other kinds of studies beyond direct evaluation of camera effects. See, for example, a revealing Stanford review of transcripts of what was said by officer and driver in thousands of traffic stops in Oakland, California. It documented what everyone suspected but couldn’t prove -- large differences in respect shown by the officer based on the driver’s race.
For future legislation: Access to police complaint and discipline investigation files

DCOGC believes that MPD complaint and discipline investigation records should be publicly available: The Council should by statute clarify that the public interest in accountability justifies access to complaint and discipline investigation files. This step was taken by California and New York legislatures and should be taken here. The head of the D.C. Office of Police Complaints agreed in a recent press interview, stating “It would add a lot to community trust if the community was aware what kind of discipline was being handed out to MPD officers.” 

Conclusion
When the District invested millions of dollars in the BWC program a few years ago, the public had high expectations that BWC video footage would benefit both the public and the MPD and bring about greater accountability, more assured exoneration of officers experiencing conflicts with the public, credibility of the workings of the justice system, and public trust in our government. The high expectations for the use of BWCs have not been realized. While BWC videos have proved indispensable to establishing facts in judicial proceedings, public access remains limited, and MPD continues to be silent on its own uses and protocols. 
In the attached memorandum summarizing “State and Local Policies Regarding Public Access to Policy Body-Worn Camera Videos,” DCOGC and our outside counsel Ropes & Gray LLP have gathered and summarized relevant legislation from other states and comparable cities. We believe that this information will be helpful to the Council and in other jurisdictions considering how to legislate in this area.
Enactment of the “Comprehensive Policing and Justice Reform Amendment Act of 2020” provides an opportunity for the District – both its residents and the police department – to realize more fully the benefits of police body-worn cameras.

ATTACHMENT: “State and Local Policies Regarding Public Access to Police Body-Worn Camera Videos” (Sept. 2020)

 * * * *
The Open Government Coalition is a citizens’ group established in 2009 to enhance public access to government information and ensure the transparency of government operations of the District of Columbia. Transparency promotes civic engagement and is critical to responsive and accountable government. We strive to improve the processes by which the public gains access to government records (including data) and proceedings, and to educate the public and government officials about the principles and benefits of open government in a democratic society. 

On September 29, 2020. The D.C. Open Government Coalition sponsored a webinar focusing on the use of BWCs in the District and the need for legislative reform focused on disclosure policies and practices. A video of that program can be viewed at: https://vimeo.com/464587376. 
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