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Superior Counrt of the Bistrict of Columbia
CIVIL BVISTON
Civil Actions Branch
530 Indiana Avenue, N.W., Suite S608 Washington, B.C, 20681
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Defendant

SUMMONS
To the above named Defendant

You are hereby summoned and required fo serve an Answer to the attached Complaint, sither
personally or through an afiorney, within twenty one (21) days afier service of this summons upon vou,
exclusive of the day of service. I you are being suad as an officer or agency of the United States Governmaent
or the Distriet of Columbia Government, you have sixty (66} days after service of this sumimons o serve your
Answer. A copy of the Answer must be malled to the attorney fov the plaintiff who is suing vou. The
attorney’s name and address appear below. If plaintift has no attorney, a copy of the Answer must be mailed
o the plaintiff at the address stated on this Sunmmons,

You are also required fo file the original Answer with the Court in Suite 5000 at 500 Indiana Avenus,
N.W., between &30 am. and 5:80 p.m., Mondays through Fridays or betwesn 9:00 am. and 12:00 noon on
Saturdays. You may file the original Answer with the Court sither before you serve a copy of the Answer on
the plaintiff or within seven {7} days after vou have served the plajstiff. If vou fail to file an Answer,
judgment by defaull may be entered against you for the relief demanded in the complaint.

Anthony M. Conti; Daniel I McCartin

Name of Plalntifs Attorney

Conti Fenn LLC Ay
Al 3 . i Breputy Clerk
36 8. Charles 5t Ste. 2501, Baltimore, MD 21201

410-837-6999

£33 ¢d migt har dic




Superior Court of the District of Columbis
CIVIL DIVISION
Civil Actions Branch
560 Indiana Avenue, NUW,, Suite 5880 Washington, D.C. 20081
Telephone: {202) 879-1133 Wehsite: www.dcconris.gov

o, Metropoian Pelice Deparimen: Labor Committee, D.C P
Plamtit
\ES
Case Namber
Murie! Bowser, i her all v Columbia
Detfendant
SURMMONS

To the above named Defendant;

You are hereby summoned and required to serve an Anaswer fo the attached Complaint, cither
personally or through an attorney, within twenty one (21} days after service of this summons upon you,
exclusive of the day of service. If you are being sued as an officer or agency of the United States Government
or the Distriet of Columbia Government, yvou have sixty {60} days afier service of this summons o serve your
Answer., A copy of the Apswer must be mailed to the attorney for the plaintiff who is suing you. The
attorney’s name and address appear below, If plaintiff has no attorney, 3 copy of the Answer must be mailed
to the plaintiff at the address stated on this Semmons,

You are also required to file the original Answer with the Court in Suite 5000 at 500 Indiana Avenue,
N.W., between 8:30 asm. and 5:00 pm., Mondays through Fridays or betwesn 9:00 aum. and 12:00 noon on
Satordays. You may file the original Answer with the Court either bafore you serve a copy of the Answer on
the plaintiff or within seven (7} days afier you have served the plaintiff. If you fail to file an Answer,
tudgment by default may be entered against you for the refief demanded in the complaint,

Anthony M. Conti; Daniel 1. McCartin _ Clerk of the Court
Name of Plaintiffs Attorney

Conti Fenn LLC -

Al Deputy Clerk

S88
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Charles St., Ste. 2501, Baltimore, MDD 21201




SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL BIVISION

FRATERNAL ORDER OF POLICE,
METROPOLITAN POLICE DEPARTMENT
LABOR COMMITTEE, DLC. POLICE
LINION,

1524 Pennsyivania Avenue, S.E,
Washington, DT 20003,

Plaintiff,
Case Mumber

A2
THE DISTRICT OF COLUMBIA,

John Wilson Building
E350 Pennaylvania Avenue, MW,
Washington, DC 20004,

Mayor Muriel Bowsear
1350 Pennsylvania Avenue, N.W,
Washington, DC 20004,

and

Karl A. Racine

Attorney General

for the District of Columbia
441 4ih Street, NJW.
Washington, DC 20001,

MURIEL BOWSER, in her official capacity as
Mayor of the Distriet of Columbia,

Serve:

Mayor Muriel Bowser

1330 Pennsylvania Avenue, MW,
Washington, 13C 20004,

anil




Karl A. Racine

Astorney General

for the District of Columbia
441 4th Street, NW,
Washington, DO 20001,

Defendanis.

YERIFVIED COMPLAINT

The plamtiff, Fraternal Order of Police, Metropolitan Police Department Labor
Committee, D.C. Police Union 1.2, Police Union™), by its attorneys Anthony Conti, Daniel
MicCartin, and the law firm Conti Fenn LLC, hereby brings this lawsuit against the defendants,
The District of Columbia (“District™) and Mayor Muriel Bowser (“Mayor Bowser”™} {collectively,
the “Defendants”™) seeking, among other things, emergency injunctive rehief arising out of the
unlawful provisions contained in the Comprehensive Policing and Justice Reform Second
Emergency Amendment Act of 2020 (the “Act”) mandating that Mayor Bowser publicly release
the following:

(I} Within 5 business days after an officer-involved death or serious use of force,

publicly release the names and body-worn camera recordings of all officers who

commitied the officer-involved death or serious use of force; and

{Ify By August 15, 2020, publicly release the names and body-wom camera

recordings of all officers who have committed an officer-involved death since the

Body-Worn Camera Program was launched on October 1, 2014,

In support of this Verified Complaint, the D.C. Police Union states the following:

1.
Intreduction

This Verified Complaint secks an emergency mjunction to prevent Mayor Bowser from
publicly releasing body-worn camera recordings and names of officers involved in officer-

mvolved death by August 15, 2020, Contemporaneous with the filing of this Complaint for



injunctive relief, the D.C. Police Union is filing and serving on the Defendants an Emergency
Motion for a Temporary Restraining Order, alse seeking s preliminary and permanent injunction
enjoining Mayor Bowser from publicly releasing body-worn cawsera recordings and the names of
afficers involved in officer-involved death or serious use of force, Unless and unil a restraining
order is entered prohibiting Defendants’ unlawful actions, the D.C. Police Union and s
menmbers will suffer irreparable harm.

B,
Parties

1. The D.C. Police Union is a labor union with its principal place of business located
at 1524 Pennsylvapia Ave., S5.E. Washington, DC 20003, The D.C. Police Union is the
exclusive representative of all police officers, sergeants, investigators, detectives, and detective
sergeants of the D.C. Metropolitan Police Department and is comprised of approximately 3,600
members. The D.C, Police Undon sues on behalf of its members as well as on its own behalf

2. The District is the govermment for the [Matrict of Columbia. The District is
responsible for all of the official acts of the Council and the Mayor of the District of Columbia,

3 Muriel Bowser is the Mayor of the District of Columbia.  The Mayor is
“reaponsible for the proper execution of ail laws relating to the Disirict,” D.C. Code § 1-204.22,

11
Jurisdivtion and Venue

4, This Court may exercise juriadiction and venue over the Defendants because all of
the acts and ormissions described herein occurred within the District of Columbia and are actions

of the Government of the District of Columbia and its agents or agencies within ite conirol.
o



iv.
Factual Backsround

S. The executive power of the District of Columbia is vested in the Mayor who is the
chief executive officer of the District government. See D.C. Code § 1-204.22. As such, it shall
be the duty of the Mavor of the District of Columbia . .. (1) To preserve the public peace; (2} To
prevent crime and arrest offenders; (3) To protect the righis of persons and of proper; ... (10} To
enforos and obey all laws and ordinances jn fores in the District, or any part thereof, which are
properly applicable to police or health, and not inconsistent with the provisions of this title”
DLC, Code § 5-101.03.

&. Pursuant to the Comprehensive Merit Personnel Act {(“CMPA")} the Metropolitan
Police Departroent (“MPD7} is a “subordinate ageney” under “the direct adwivistrative control of
the Mayor.” D.C. Code §1-003.51{37X1L).

i October 2014, the MPD established a Body-Worn Caroera program.  District of
Columbia Code § 5-116.32 sets for the following authority of the Mayeor to establish rules
regarding public access to body-worn camera recordings:

{2} The Mayor, pursuant to subchapier | of Chapter 5 of Title 2, and in accordance

with this section, shall issue rules regarding the Metropelitan Police Depariment’s

Body-Worn Camera Program. The rules, at & minimum, shall provide:

{1} Standards for public access o body-worn camera recordings.

D.C. Code § 5-116.30

g. In addition, 24 DCMR §3900.10 set forth the following regulation regarding
public release of body-worn camera recordings:

The Mayor may, on a case-by-case basis in matiers of significant public interest

and after consultation with the Chief of Police, the United States Attorney’s

Gffice for the District of Colurbia, and the Office of the Attorney General,
release BWC recordings that would otherwise not be releasable pursuant to a



FOLA reguest. Examples of matters of significant public interest include otficer-

involved shootings, serious use of force by an officer, and assaults on an officer

requiring hospitalization.

24 DCME §390¢.10,

9. On July 7, 2020, the Councit of the District of Columbia approved and signed the
Comprehensive Policing and Justice Reform Second Emergency Awendment Act of 2020 (the
“Act™, The Act was passed on sn emergency basis without any of the public notice and
participation in rulemaking required for the passage of a law on a non-emergency basis, The
Chair of the Councit of the District of Columbia, Phil Mendelson, transrnited the Act to Mayor
HBowser on July 9, 2020, On July 22, 2020, Mayor Bowser signed the Act

10, Subtitle B of the Act amends D.C. Code § 5-116.33 by adding new subsections,
which state as follows:

{B) The Mayor:

(i} Shall, except as provided in paragraph {2) of this subsection:

{1y Within 5 business days after an officer-involved death or serious use of
force, publicly release the names and body-worn camera recordings of sll officers
who committed the officer-involved desth or serions use of force; and

(I By August 15, 2020, publicly release the pames and body-worn
camera recordings of all officers whe have commitied an officer-involved death

sinice the Body-Worn Camera Program was laonched on October 1, 2014,

i1 Subtitle B of the Act also amends 24 DCMR §3900.10 by adding the following:

{2} Motwithstanding any other law, the Mayor:

{1) Shall, except as provided in paragraph (b) of this subsection:

(A} Within § business days after an officer-involved death or serious use

of force, publicly release the names and BWC recordings of all officers who
committed the officer-involved death or sertous use of force; and



(B) By August 15, 2020, publicly release the names and BWC recordings

of all officers who have comunitted an officer-invelved death since the Body-

Worn Camera Program was launched on October 1, 2014,

172, On June 8, 2028, Michael R. Sherwin, Acting United States Attorney for the
Eristrict of Columbia, sent correspondence to Councilmember Charles Allen expressing serious
concerns regarding the Act's provisions relating to body worn-camera footage. See Exhibit 1
Specifically, U.S. Attorney Sherwin expressed the following serious concerna:

USAQ is concerned that this modification would, In fact, make it more difficuli to

investigate a serious officer-involved death or serious use of force. ... The early

publication of BWC could create a parrative that makes it difficult o conduct an
investigation, as it may lead witnesses to a conclusion that atfects their testimony.

Further, early release of BWC could inadvertently publicize the identities of the
witnesses. ... If the BWC were released unredacted, civilian privacy could be
compromised, as BWC often contains personal details from civilians, including
names, dates of birth, apd contact information such a3 home addresses and
telephone numbers,

Exhibit 1 at 3-4 (emphasis in original).

13, 1.8, Atiorney Sherwin further expressed significant concern vegarding the
mandatory language in the Act requiring the Mayor to release body-worn camera recordings, as
follows:

Because there are situations where it could be appropriate for the Mayor,

in consultation with the relevant agencies, to release BWC footage, the roandatory

language of the bill (*shall”) should be changed to permissive language (“may”),

allowing the Mayor discretion to release BWC footage at an appropriate tme,
balancing the needs of the community to see the footage with the needs of
prosecutors to accurately investigate what happened, and the security and privacy

rights of civilian witnesses.

Exhibit 1 at 4.

14, U.N. Attorney Sherwin further expressed significant concern that the Acts

requirement that the Mayor release the name and body-worn camera footage of the officer



invoived would reault in “unjust reputations] harm” and would "unjustly malign an officer,” as
foliows:

Finally, the prosecution and the government should not malign anmy
suspect, ncluding an officer, while an investigation is pending. Indeed, as a rule,
police and prosecutors do not publicly velease the name of any individual under
investigation unless and untl} the individual js charged. Thus, if the evidence does
not support charges, the target of the investigation, who is presumed nnocent,
does not suffer unjust repuiational harm. In contrast, when an officer is charged
with a crime, his or her name is released. Beeause, aftey thorough investization,
a_police-involved death or sericus use of foree ymvestipation wmav not
altimately result in the eriminal charge of an officer, a2 veyuivement that the
Maver categovically velvase all names of efficers after 72 hours, regardiess of
the facts of the case or the nature of the officer’s actions, vould vajustly
malivn an officer.

Exhibit 1 at 4 {emphasis added)

13, The release of the bady-camera footage and names of officers will result in onjust
reputational harm and will unjustly malign and permanently tarnish the reputation and good
name of any officer that is later cleared of misconduet concerning the use of force. The affected
officer will have no ability to salvage his reputation afier the bomediate release of his name and
the body-worn camera footage.  In sddition to unjustly maligning an officer, the mandatory
refease of the names of officers and body-worn camera footage will place officers and the public
at immediate risk of significant bodily harm.  When officers justifiably use force against a
oriminal suspect, the immediate public release of the officer’s name and the body-worn camera
footage will allow the suspect and their associstes to identify the officer and potentially seek
reteibution against the officer and his or her family. Equally concemning is that the officer is
knewn by the eriminal suspect to be a primary witness for the prosecution, and thus & potential
target of viclence to obstruct the officer’s testimony. This threat of viclence would apply equally

1o any civilian witnesses identified by criminal suspects on the body-worn camera footage whom

-3



they want to prevent from testifying against them at a criminal trial. The release of the officet’s
name and other identifying information contained in the body-worn camera footage will further
impermissibly invade the officer’s fundamental right to privacy.

Count §

-Reguest for Deolaratery Judemeot snd Injunctive Relieh
{Viplatinn of the Sepvation of Pawers)

6. Paragraphs 1-15 of this Verified Complaint are fully incorporated herein.

i7. The executive power of the District of Columbia is vested in the Mayor who is the
chief executive officer of the District government, See D.C. Code § 1-204.22. As such, “it shall
be the duty of the Mayor of the District of Columbia . .. (1) To preserve the public peace; (2) To
prevent crime and arrest offenders; (3) To protect the rights of persons and of proper; .. (10) To
enforce and obey all laws and ordinances in force in the District, or any part thereof, which are
properly applicable to police or health, and not inconsistent with the provisiops of this title”
2.0, Code § 5-101.03.

18, Pursuant to the Comprehensive Meril Personne] Aot ("CMPA”) the Metropolitan
Police Department (“MPD™} is a “subordinate agency” under “the direct adminisirative control of
the Mayor” D.C. Code §1-003.01{17%L}.

19. D.C. Code § 5-116.32 sets for the following authority of the Mayor to establish
rules regarding public access to body-worn camera recordings:

{a} The Mayor, pursuant to subchapter [ of Chapter 5 of Title 2, and in accordance

with this section, shall issue rules regarding the Metropolitan Police Department’s

Rody-Wom Camera Program. The rules, at a minimom, shall provide:

{1} Standards for public sccess to body-worn camera recordings.

D.C Code § 5-116.32.



20. Parsuant to DG, Code § 1-301.44(%), the Council declared that is “recognizes the
principle of separation of powers in the structure of the District of Cohambia government.”

21, Subtitle B of the Act amends D.C. Code § 5-116.33 and 24 DCMR §3900.10 by
adding new subsections that reguire and order the Mayor to release body-worn camera footage
and the names of officers involved in officer-involved death or serious use of force. In doing so,
the Council has improperly usurped the exclusive power of the Mayor to “preserve the public
peace,” “prevent crimes and arrest offenders,” and “protect the rights of persons and of property,”
as well as the Mayor’s “direct administrative control” over her subordinate agency, the MPD. As
such, Subtitle B of the Act improperly usurps the exclusive power of the Mayor in violation of
the separation of powers of the District of Columbia government recognized in D0C, Code § 1-
3014440,

22. Subtitle B of the Act umproperly infringes on and obstructs the Mayoy’s ability to
carry out her executive functions to “preserve the public peace” and “prevent crimes and arres!
offenders,” because the iromediate, mandatory release of body-worn camera footage and names
of officers will “make it more difficuli to investigate a serious officer-involved death or serious
nee of force.” Exhibit 1 at 3 {erphasis in oviginal).

23. Suhiitte B of the Act further improperty infringes on and obstruets the Mayor's

14

ability to carry out her executive function to “protect the rights of persons and of property,”
because the immediale, mandatory release of body-worn carnera footage and names of officers
will compromise the privacy rights of Distriet citizens because "BWC often contains personal
details from civilians, including names, dates of birth, and coniact information such as home

addresses and telephone pumbers,” Exhibit 1 at 4. In addition, criminal suspects will have the

ability to review the body-worn camera footage to identify civilian wiinesses to their crimes,



which will cause these civilian witnesses io become the potential targets of threats or violence 1o
prevent their testitnony.

24. Through Subtitle B of the Act, the Council has removed the necessary discretion
the Mayor must have in executing ber executive powers. The Council’s elimination of the
Mavor's discretion in executing her executive power precludes the Mayor from properly
balancing “the needs of prosecutors to accurately investigate what happened, and the securily and
privacy tights of civilian witnesses.” Exhibit 1 at 4. As such, Subtitle B of the Act direetly
infringes on and obstructs the Mayor's ability 1o carry out her executive functions to “preserve
the public peace,” “prevent crimes and arrest offenders,” and “protect the rights of persons and of
property” by requiring her o immediately release body-worn camera footage and npames of
officers without any discretion permitted by the Mayor in executing hey executive function,

25. Subtitle B of the Act improperly infringes on and obstructs the Mayor’s ability to
carry ont her executive functions to “preserve the public peace,” “prevent ¢rimes and arrest
offenders,” and “protect the rights of persons and of property,” because the mandatory release of
the names and body-wom camera footage will place D.C, Police Union members at immediate
risk of significant bodily harm, unjustly malign officers, and unjustly subject officers to
substantial reputational harm.

26, As such, Subtitie B of the Act represents an impermissible intrusion on the
Mayor's autherity and ability to perform her specificsily delegated executive fimctions in
violation of the separation of powers of the Distriet of Columbia government recognized in the
Home Rule Act and D.C. Code § 1-301.44¢by. The Mayor has the exclusive power and duty to
“preserve the public peace,” “prevent crimes and arrest offenders,” and “protect the rights of

persons and of property.” Subtitle B of the Act requires the Mayor 1o release of the names and



body-worn camera footage of officers involved in officer-invelved death or serious use of force,
which will directly impede her ability to carry out her essential functions and duties to prevent
crime, arrest offenders, and protect the privacy rights of citizens of the District. The Mayor st
be permitted to exercise discretion in the release of body-worm camera footage that will result in
her inability to carry out her executive functions.  As such, Subtitle B of the Act violates the
separation of powers of the District of Columbia government recognized in the Home Rule Act
and D.C. Code § 1-301 44¢h).

27. Moreover, the United Staies Supreme (lourt has held that a viclation of the
separation of powers does not depend on the views of individual members of the executive
branch ot whether the encroached-upon branch approves of the encroachment, as follows:

Perhaps an individual President might find advantages in tying his own hands.

But the separation of powers does not depend on the views of individual

Presidents, por on  whether “the encroached-upon branch  approves the

encroachment,” New York v. United States, 505 118, 144, 182, 112 5.Ct. 2448,

120 LE.2d 120 {19923, The President can always choose 1o restrain himself in

his dealings with subordinates. He cannot, however, choose to bind his

successors by diminishing their powers, nor can he escaps responsibility for his
choices by pretending that they are not his own,

Free Enter. Fund v. Pub. Co Accounting Oversight Bd, 561 UR. 477, 497 {2014 (internal
citation omitied). As such, the D.C. Police Union has standing in thia case to challenge the Act,
which will directly trreparably harm its members.

28 Based on the foregoing, the D.C. Police Union is entitled to injunctive relief
pursuant to D.C. Superior Court Bule of Civil Procedure 65 and D.C. Code § 2-310, enjoining
the Mayor from publicly releasing the names and body-worn carsera footage of officers inveolved

in officer-involved death or sericus use of force. Under the circumstances described in this

Yerified Complaint, the D.C. Police Undon and its mesubers will suffer, immediate, substantial,

it



and irreparable injury, including significant bodily harm and substantial reputational harm if this
injunctive relief is not granted. The injuries that the D.C. Police Union and iis members will
suffer, far outweigh any injury that might be suffered by the Defendants or any other interested
party if the requested injunctive relief is granted. Further, the D.C. Police Union will likely
mrevail on the merits of thelr elaims against Defendants.  Furthermore, the public interest
supports the reguested injunctive relief,

Count [
-Reguest for Declaratory Judement and Injuncliive Relig

28, Paragraphs 1-28 of this Verified Complaint are fully incorporated herein.
30, All residends and emplovess of the Disirict have due process nights which

safeguard both procedural fairness as well a3 substantive and fundamental rights from

sovernment infringemens, such as the fundamental right to privacy.

[

I, The Dstrict of Columbia Home Rule Act, D.C. Code & 1-203.02 states that “the
legisiative power of the District shall extend to all rightful subjects of legislation within the
Dhstrict consistent with the Constitution of the United States and the provisions of this chapter
subject to all the restrictions and lmitation imposed upon the states by the 10th section of the st
article of the Constitution of the United States.”

32, Subtitle B of the Act viclates the fundamental right to privacy held by B.C, Police
Tinion members through the immediate, mandatory release of the names of officers and body-
worn camera footage that will inchude further identifving tnformation about the officers. The
violation of this fundamental right to privacy could result in significant bodily harm to officers
because the immediate public release of the offices’s name and the body-womn camera footage

will aliow criminal suspects and thelr associates to identify the officer and potennially seek



retribution against the officer and his or her family. In addition, the officer is known by the
criminal suspect to be a primary witness for the prosecution, and thus a potential target of
vinlenee to obstruct the officer’s testimony. The Act further fails to provide the affected officers
with any mechanism to challenge the immediate release of their names or body-worn camera
footage to atternpt to protect thely fundamental right © privacy and safety.

33 Subtitle B of the Act also violates the fundamental right to privacy held by all
citizens of the District captured on the body-warn camera footage because, as noted by United
States Attorney Sherwin, body-worn camera footage comtains personal, private information about
Distriet citizens, including names, dates of birth, and contact information such as home addresses
and telephone numbers. Criminal suspects will further have the ability to review the body-worn
camera footage to identify civilian witnesses io their erimes, which will cause these civilian
witnesses to become the potential targets of violence to prevent their testimony.

34, As aresult, Subtitle B of the Act violates the due process protections contained in

the Home Rule Act.

2
(¥

Based on the foregoing, the D.C. Police Union is entitled to injunctive relief
pursuant to D.C. Superior Court Rule of Civil Procedure 65 and D.C. Code § 2-310, enjoining
the Mavor from publicly releasing the names and body-worn camera footage of officers involved
n officer-invoived death or serious use of force. Under the circumstances described o this
YVerified Complaint, the 1.C, Police Union and its members will suffer, immediate, substantial,
and irreparable injury, including significant bodily harm and substantial reputational harm i this
injunctive relief is not granted. The igjuries that the D.C. Police Unjon and s members will
suffer, far outweigh any injury that might be suffered by the Defendants or any other interested

party if the requesied injunctve relief Is granted. Further, the D.C. Police Union will likely



prevail on the merits of their claims against Defendants.  Furthermore, the public interest

supports the requested injunctive relief.

Y.
Praver For Relief Op AR Clatms Sef Fovih in The Verified Complaint

WHERFFORE, the 1.C. Police Union reguests that the Court enter an Order

Declaring that Subtitie B of the Act is invalid and violates the Separation of
Powers principles set forth in D.C. Code 1-304.44(b), and the Dnstrict of
Columbia Home Rule Act, and striking the offensive provisions of the Act;

Declaring that Subtitle B of the Act is invalid and violates the due process
guarantees of the District of Columbia Home Rule Act, and striking the offensive

provisions of the Act;

Erjoining the Mavor from publicly releasing the names and body-worn camera
footage of officers tnvolved in officer-involved death or serious use of foree;

Granting such other and further relief as the Court may deem just and proper.

Respectfully submitted,

Anthony M. Conti (DC Bar No. 479152)
Dantel J. MoCartind 3O Bar No, 976580}
Cowry Py LLO

36 Scuth Charles Street, Suite 2501
Baltimore, Maryvland 21201

{410} 837-6909

(4103 310-1647 {facsimile)
twonyeontifenn.com
dan@contifenn.com
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U.8, Department of Justice

Michael R. Sharwin
Acting United States Atlorney

Disrict of Columbia

Sudiciary Center

555 Fourth 5., N,
Washington, D.C. 20530
Fane §, 20206

VIA ELECTRONIC MAIL

The Honorable Charles Allen

Chatrman

Committee on the Judiciary and Public Safety
Council of the District of Columbia

1350 Pennsylvamia Avenue, NW

Suite 114

Washington, DBC 20004

Dear Chairman Allens

Thank vou for the opportunity to submit comments on behalf of the United States
Attorney’s Office for the District of Columbia on Bill 23-774 (the “Comprehensive Policing and
Justice Reform Emergency Amendment Act of 2620771, As members of this community, we are
deeply disturbed by the death of George Flovd, and the circomstances surrounding his death, We
support the fair and equitable treatment of individuals, regardless of race. In this time, we
recomumit ourselves to our duty as proscoutors—that is, to uphold the Constitution and the laws
of the District of Columbia, and to serve justice for all. We support many of the goals of this
emergency bill, which inchuide ensuring accountability for police misconduct, and we commend
the Council for its role in furthering this goal.

At the outset, we are concerned that by designating all of these proposals as emergency
legislation, the Council is imiting the opportunity for the meaningful public and governmental
input that the regular legislative process affords. Some of the proposais in this bill are significant
policy proposals, and merit fulsome public engagement.

The U.S. Attorney’s Office for the District of Columbia (USAQ) also has concerns
regarding proposals in this bill relating to body-worn camera (BWC) footage. First, the bill



proposzs modifying D.C. Municipal Regulation 24-3900.9 as follows: “Members may ngf review
their BWC recordings or BWC recordings that have been shared with them to assist in initial
report writingrexsept-l-cases-volvina e potise-shoating.”

As a threshold matter, it bears emphasizing that the existing Regulation already contains
an exception for cases involving a police shooting. This means that, where there is a police
shooting, an MPD member is precluded from reviewing his or her own BWC recording before
writing an initial report. Indeed, in cortain situations, the online platform storing MPD BWC
footage “locks” the videos for review by officials, precluding officers from viewing that footage,
and precluding others from viewing that foolage without permission. USAO supports expanding
the exception in the existing Regulation (o encompass cases involving officer conduct that result
int serious injury or death, even where there is no firearm involved, USAQ therefore %upports
armnending the Regulation as follows: “Merabers may review their BWC recordings or BWC

-ecordings that have been shared with them to assist in initial report writing, except in cases
involving a police shooting, orin sases invoblving sifiecr-involved denth or sevious husdily
injury.””

USAQO's concerns below, therefore, only apply to cases that do not involve a police
shooting, or officer-invoived death or serious bodily injury. These include homicides, sexual
abuse, domestic violence, robberies, burglaries, assaulis, and other violent erimes committed by
civilians against other civilians.

USAQ’s primary objective is to ensure the accuracy of the initial police report.
Particularly in less serious cases, where a detective may not be assigned, the initial police report
is a crucial way to inform prosecutors, the defense, and judges about the facts of the case. Oificer
accuracy in report writing is paramount, and USAQ is concerned about any change in law that
could infringe on accuracy. Frequently, the fanguage in the initial police report is the same
language used in a Gersrein affidavit filed in court or in an arrest or search warrant, upon which
judges reby when making decisions that affect a person’s liberty and pr ivacy.' The accuracy of an
affidavit establishing probable cause or in support of an arrest or search warrant is essential.

Although not all officers currently rely on thelr BWC footage in preparing their initial
police reports, there is good reason why officers may rely on their BWC footage in preparing
their initial police reports. Such use is often to be encouraged in that it has the capacity to
improve the aceuracy of the report. Officers often capture civilian conduct and inferviews on
BW. Civilian interviews can be lengthy, and may be difficult to remember in detail or to record
inn officer notes. It is important that officers accurately capture in their initial reports what civilian
victims, witnesses, and defendants have said. Inaccuracies in capturing civilian witness
statements will not only inappropriately undermine officer credibility at a hearing or at trial, but
may also inappropriately undermine civilian credibility at 3 hearing or trial, when the defense
atiempis to impeach a civilian witness bascd on the conflicting statements s documented in the

VA Gerstein affidavit, which is sworn to by a law enforcement officer, is a docuntent filed in court setting

Fa
forth the facts of a case that provides a basis for the judicial finding of probable cause. A judicial finding of probable
cause is reguired for pretoial detention.
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officer’s initial report. Further, BWC footage may contain exculpatory material, and i is very
important that officers capture exculpatory material in thelr initial reports. This could include
exculpatory statements made by eivilian winesses, excuipatory evidence captured on video, and
exculpatory suspects that could exonerate the accused.

The bill also eliminates an officer’s ability to review another officer’s BWC footage in
preparing an initial police report. Review of another officer’s BWC footage can be an important
investigatory step in not only ascertaining the full scope of conduct, but in ascertaining what
charges would be appropriate. Further, the bill is unclear as to whether a detective may review a
patrol officer’s BWC while preparing the detective’s initial report, which is offen a more
comprehensive report. Such review should not be preciuded inadvertently by this bill,

Finaily, if officers are not permitted to review BWC footage before writing a report,
officers may be incentivized to write very brief initial reports that do not contain meaningiul
details, to the detriment of prosecutors seeking to make just charging decisions, defense
counsel arguing probable cause and release conditions, and judges making probable cause and
hold determinations.

Second, the bill proposes modifying 13.C. Municipal Regulation 24-3%00.10 as
follows: “Notwithstanding any other lawy, Fhe Mayor: fa Shadl: (11 Within 72 hours
nf

¥ an

ficer-imvalved death or the serious use of force, publicly release the names and RWC

recardings of all officers who committed the officer-involved death orsarious use of foree;
and () By Juby 1, 2020, m;llwh release the names e:mci} \"«( ;\,xmdm“\ of ol effiverswhe
vhiu’{’ chm“n i"-" od an office imt‘i (h?'

e

w&th ths Chief OfPOEECL th(‘ Umtcd States Atiomey s Office for ths: Dibfi it 01‘ Cu umbia and
the Office of the Attorney General, publicly release e otbse B\’vL 3exoidmg> that nay not
wer&%é o?hbrwaqa Ber be ieieasabie purxuant twa FOE A rgquest

investigztte a serigus foi()t.i“m‘v’ ived death or sericus use 0? io; Ce. Suuh a :f:buii, of course,
would be contrary to our shared goal of ensuring officer accountability for misconduct. Once
the BWC footage is public, both the officer involved and any civilians involved would be able
to watch i, It would be virtually impossible for USAO 1o conduct a full investigation within 72
hours, as a full investigation could include all relevant parties, Including involved civilians,
testifying before the grand jury.” The early publication of BWC could create a narrative that
makes it difficult to conduct an investigation, as it may lead witnesses o a conclusion that
affects their testimony.

* For example, for an officer-involved death or sericus use of fores case that oceurred at 5:08 pm. ona
Friday, 64 of the allotted 72 hours would pass before a grand jury was even sitting again 1o begin hearing witness
testimony.



Further, early release of BWC could inadvertently publicize the identities of the
witnesses, To ensure police accountability, it is crucial that witnesses cooperate. Even with
redaction of witness names {which the proposed legislation does not currently provide for), the
neighborhood or location where an incident took place would be visible, which could lead o a
situation where witness identities were improperly exposed. Further, even if redactions are
permitted by the legislation, 72 hours may not be enough time o conduct redactions of all
relevant BWC footage, particularly if there is extensive BWC footage of an incident from
numerous ofticers, If the BWC were released unredacted, civilian privacy could be
compromised, as BWC often contains personal details from civilians, including names, dates of
birth, and contact information such as home addresses and telephone numbers.

Because there are situations where it could be appropriate for the Mayor, in consultation
with the relevant agencies, to release BWC footage, the mandatory language of the bill (Mshali™}
should be changed to permissive language (“may”), allowing the Mayor discretion to release
BWC footage at an appropriate time, balancing the needs of the community to see the footage
with the needs of prosecutors to accurately investigate what happened, and the security and
privacy rights of civilian witnesses.

Finally, the prosecution and the government should not malign any suspect, including an
officer, while an investigation is pending. Indeed, as a rule, police and prosecutors do not
publicly release the name of any individual under investigation unless and until the individual is
charged. Thus, if the evidence doss not support charges, the target of the investigation, who is
presumed innocent, does not suffer unjust reputational harm. In contrast, when an officer is
charged with a crime, his or her name is released. Because, after thorough investigation, a
police~-involved death or serious use of force investigation may not ultimately result in the
officers after 72 hours, regardless of the facts of the case or the nature of the officer’s actions,
could unjustly malign an officer.

We lock forward to continuing to work with the Council to ensure that our laws are just
and equitable.

eSS

Lihited States Atlorney
wi of Columbia

ce: The Honorable Muriel Bowser, Mayor
The Honorable Kevin Donahue, Deputy Mayor
for Public Safety and Justice and Deputy City Administrator



The Honorable Phil Mendelson, Chairman

The Honorable Kenyan McDuffie, Chairman Pro Tempore

The Honorable Anita Bonds, Councilmember, Judiciary Committes
The Honorable Mary M. Cheh, Councilmember, Judictary Commitiee
The Honorable Vincent C. Gray, Councilmember, Judiciary Commitiee
The Honorable David Grosso, Councilmember

The Honorable Brianne Nadeay, Councilmember

The Honorable Elissa Sitverman, Counciimember

The Honorable Brandon T. Tedd, Councilmember

The Honorable Robert €. White, Ir., Councilmember

The Honorable Trayvon White, 8r., Councilmember

The Honorable Karl A. Racine, Attorney General for the District of Columbia
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