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METROPOLITANM POLICE
DEPARTMENT LABOR COMMITTEE, *
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THE DISTRICT OF COLUMBIA, er ol
Diefendants,

REPLY IM SUPPORT OF
EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORBER

The Plaintiff, Fraternal Order of Police, Metropokitan Police Departiuent Labory
Committee, 3.0, Police Union (“D.C. Police Union™), by and through its undersigned counsel,
hereby submits this Reply in Support of its Emergency Motion for a Temporary Restraining
{rrder against the District of Columbia (*District”) and Muriel Bowser, in her official capacity as
Mayor of the District of Columbia (“Mayor Bowser”} {collectively, the “Defendants”™).

A, The L, Police Union has Sanding

T its Opposition, the Defendants make a factual attack on the Coraplaint to contend that
the 1.C. Police Union lacks standing in this matter. In such circumstances, the Court of Appeals
has hetd that the facts of the complaint must be accepted as true and construed in favor of the
complaining party and the trial court is permitied to “conduct an independent review of the
evidence submitied by the parties, including affidavits, to resolve factual disputes copeerning

whether subject-matter jurisdiction exists.” UMC Developmeny, LLC v. District of Columbia,



120 A3 37, 43 (2015). As set forth in the attached Affidavits from B.C. Police Union
Chairman Greggory Pemberton and D, Beverly Anderson, the D1.C. Police Unlon has standing
i1y this matter.
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The DG, Polive hay Qresntvaticnsd Standing

The DL, Police Union has organizational standing to file the lawsuit in this matter and
seck a tomporary restraining order. The release of body worn camera footage involving sericus
use of foree and officer involved deaths will cause a concrete and demonstrable injury to the
0.C. Palice Union’s activities that will cause a drajn on its rescurces sufficient to establish

standing in this case. The Court of Appeals has held that diveriing of resowrces is sufficient to

L]

confer standing. See Egual Rights Center v. Propertics Internationad, 110 A3d 589, 605 (2015).
As et forth in the attached Affidavit from Chairman Pemberton, the release of body-worn
camera footage within five days of a serions use of force incident or officer-involved death will
cause the 10O, Police Union to expend more resources in publicly defending its members wheo
were involved in the serious use of foree incident or officer-involved death. See Exhibit 1 at 9 &

The release of body-womn camera footage within five days of a serious use of foree
incident or officer-involved death will also result in immediate violations of the disciplinary
puidelings contained in the Collective Bargaining Agreement ("CBA”) between the D.C. Police
Union and the Metropolitan Police Department. For example, Article 12, Section 1{Z) requires
as follows:

Any employee who is engaged in either investigating or proposing corrective o7

adverse action on behalf of management shall maintain the appropriate

confidentiality of an investigation.

Body-worn camera footage is often the key piece of evidence in MPD disciplinary

investigations. The release of body-worn camera footage within five days of 2 serious use of



force incident or officer-invoived death will ocour during any MPD investigation concerning the
incident, thereby eliminating the confidentiality of investigation and the evidence contained in
the investigation, The D.C. Police Unlon will expend additional resources 1o pursue grievances
based npon public release of these materjals, the adverse effect it will have on pending
investigations, and the due process viotations that will result through the grievance process tor

violations of Article 12, Section 1{2) and other provisions in the CBA caused by the release of

the body-worn camera footage. The negative disciplinary consequences that result from the
release of body-worn camera footage within five days of a serious use of force incident or
officer-involved death will further cause the D.C. Police Union 1o expend more resources
asserting challenges to the proposed discipline of i3 menbers and unfair labor practices pefore
the Public Eroployes Relations RBoard. See Exhibit §at 9 7. As such, the D.C. Police Union has
established njury and a consequent drain to its resources sufficient to establish organization
standing. The Court of Appeals has held that diverting of resources is sufficient to confer

standing. See Egual Rights Center v. Properties Infernationod, 110 A.3d4 599, 605 (2015},

B. The BL.O. Police Union hay Associational Standing

The D.C. Police Union has associational standing to file the lawsuit in this matier and
seek @ lemporary restraining order. In their Opposition, the Defendants have contended that the
threat of personal injury to D.C. Police Union members i3 too speculative to confer standing or
demonstrate irreparable harm. See Opposition at 12-14. This argument is directly contradicted
by the MPD's explicit recognition of the significant threat of personal harm caused by the release
of the hody worn-camera footage at issue in this case. Specifically, on July 22, 2020, MFD
Chief Peter MNewsham informed Chatrman Pemberton that the MPD was contacting each of the

officers involved in officer involved deaths whose body-worn camera footage was going to be

[



publicly released pursuant to the Comprehensive Policing and Justice Reform Second
fmergency Amendment Act of 2020, Subsequently, the officers invelved in officer involved
deaths whose body-worn camera footage was going to be publicly released were contacted by a
member of the MPIY's Intelligence Branch, such as Lisutenant Shane Lamond. Notably, the
MPDY's Intelligence Branch is tasked with assessing and investigating threats made againat
povermunent officials. When the officers were contacted by the hntelligence Branch, they were
asked several questions to assess the threat level posed against the member through the release of
the footage such as: whether the member had an alarm system on their howe, whether their home
was squipped with cameras, and whether they wanted the MPD to reach out to local law
enforcement in the jurisdiction of their personal residence 1o bave local law enforcement inerease
patrel of their neighborhood during the days surrounding the release of the footage. Several of
the officers involved accepted the MPD’s offer to contact local law enforeement and have local
law enforcement increase the patrol in thely neighborhoods in the days surrounding the release of
the footage. See Exhibit 1 at % 4. Thus, the MPD has conceded that the release of the body-warmn
camera footage will result in a risk of significant bodily harm to D.C. Police Union members that
is far from speculative.

In addition, Dr, Beverly Anderson is the Clinical Divector of the Metropolitan Police
Emplovee Assistance Program (“MPEAP”), which provides confidential counseling SSYVICEs (o
Metropolitan Police Department officers and their family members. See Exhibit 2 at 92, Prior
1o the recent release of body-worn camera footage invelving officer-involved death, the MPD’s
Chief Operating Officer Leann Turner contacted Dr. Anderson and advised her that Chief of
Police Peter Newsham warded to ensure that every officer was contacted prior to the release of

the body-worn camera footage, (0O Turner requested that Dr. Anderson contact every officer



involved in officer-involved deaths so they would uot be blindsided by the release of the body-
worn camera footage. See Exhibit 2 at % 3.

O, Anderson contacted all of the officers involved in incidents involving officer-
involved deaths to advise them of the new law and to advise them that the body-worn camera
footage and their names would be publicly released and to remind thern of available MPEAP
services. See Exhibit 2 at 9 4. Dr. Anderson has also stated that public release of body-worn
camera footage depicting a death in which an officer is involved can inflict serious psychological
trauma on the officer and their families, See Exhibit 2 2t 9 5. Moreover, in the early days
following a serious use of force incident or incident concerning an officer involved death,
officers are particularly vulnerable to psychological harm, which wonld be exacerbaied by the
public release of the body-worn camera footage of the incident. See Exhibit 2 at ¥4 6. The Court
of Appeals has held that “psychological harm” satisfies the jrreparable harw element for granting
an injunction. District of Columbia v. Reid, 104 A 33 859, 866 (2014}, Thus, far from
speculative barm, the D.C. Police Union has set forth specific and concrete irreparable physical
and psychelogical harra that will result if 2 temporary restraining order is not granted,

The D.C. Court of Appeals has held that “[aln crganization has standing to sue when one
of its members has standing.” Speyer v. Barry, 588 A2d 1147, 1160 0w 25 (D.C1981). In Huw!
v. Washingion State Apple Advertising Compi'a, 432 1.8, 333, 343 (1977}, the Supreme Court
set forth the following standard for establishing associational standing:

“I Aln association has standing to bring suit on behalf of s members when: {a}

its members would otherwise have standing fo sue in thelr own right; (b) the

interests it seeks o protect are germane o the organization's purpose: and {c)

neither the claim asserted nor the relief requested reguires the participation of

ndividual members in the lawsuit.”

Id. at 343



The I0.C. Police meets standard to establish assoclational standing in this case. First,
members of the D.C. Police Linion have standing to sue to prevent the release of the body-worn
camers footage involving officer-involved death and, contrary to the Defendants” arguments, the
injunctive relief is not moot, Specifically, in the Declaration attached to the Defendants’
Opposition, Assistant Chief Wilfredo Manlapaz stated that on August 12, 2020, the next of kin of
one of the decedent’s invelved in an officer-related death who previously did not want the body-
worn camera released has now changed her mind and has reguested the release the body-worm
camers footage, See Manlapaz Declaration at § 7. According 1o Assistant Chief Manlapaz, the
MPI “expects to release that footage Friday, August 14, 2020.7 Jd. at 8. The officer involved
in this incident is @ member of the D.C. Police Union and has standing to bring suit to seek an
injunction to prevent the release of the body-womn camera footage to protect his privacy, safety,
and peychological well being. Thus, the request for injunctive reliet is not moot and is necessary
to prevent the irreparable harm that will result from the imminent release of body-worn camera
footage.

In addition, each of the Metropolitan Police Departruent officers listed in the July 31,
2020 letter from Deputy Mayor Kevin Donahue to Councilmember Charles Allen as the officer
invelved in the fatal incidert is s current D.C. Police Union member or was a 1.C. Police Union
member at the time of the incident. The most recent fatal incident referenced in Deputy Mayor
Dionahme’s letter ocourred on July 24, 2020, The officer involved in that incident is a current
member of the .. Police Union and that incident is currently under investigation by the MPD’s
Trternal Affairs Division and the MPD’s Major Crash Investigations Unit, These investigations

could result in disciplinary action being taken against the member involved. See Exbibit 1 at §

o



3. Therefore, the D.C. Police Linion has standing to prevent the release of the body-worn camers
footage at least during the pendency of the investigation that could resnlt in workplace discipiine.

ir addition, the relcase of body-worn camera footage within five days of a serious use of
force incident or officer-involved death will result in the public disclosure of the identities of
wiinesses to the incident. This public disclosure of witness identities will make it more difficult
for Detectives {(who are D.C. Police Union members) to secure witness cooperation. This will
have the negative consequence of making it more difficult for the Detectives to solve crimes,
which will in turn negatively affect each of the Detectives” closure rates. A low closure rate has
negative career consequences for Detectives and has been used by the MPD as a basis to transfer
or discipline members. The D.C. Police Union has expended resources in the past to challenge
iraproper transfers of Detectives based on a low-closure vate, and this will continue and increase
in the future as a result of the release of body-worn camera footage within five days of a serious
ase of force incident or officer-involved death, See Exhibit T at § & Therefore, the D.C. Police
tnion has standing to prevent the release of the body-worn camera footage, which will
negatively impact the careers of its members.

The 1.C. Police Union clearly meets the second prong of the standard for establishing
associational standing. The D.C. Police Union is the exclusive representative of all police
officers, sergeants, investigators, detectives, and detective sergeants of the D.C. Metropolitan
Police Department and is comprised of approximately 3,600 members. See Verified Complaint
at % 1. In this matter, The D.C. Police Union is seeking declaratory and injunctive relief to
profect the privacy and safety rights of its members, which is an interest that is germane to the
3.8, Police Union’s purpose. Indeed, when considering associational standing for labor unions

15 bring suit on behalf of its members, the Supreme Court has held that “there is little question



that the terests that the [union] seeks to protect in this suit are ‘germane to the organization's
surpose.” It Union, United duto, Aerospace & Agr. Implement Workers of dm. v. Brock, 477
LS. 274, 286 {1986}

When considering the third prong of the standard for associations] standing, the Supreme
Court has stated that “once an association has satisfied Hund's first and second prongs assuring
adversarial vigor in pursuing a claim for which member Article I standing exists, it s difficult
10 sec @ constituiional pecessity for anything more” United Food & Conunercial Workers Union
Loeal 751 v. Brown Grp., fnc., 517115, 544, 556 (1996}, As such, the Court considers the relief
sought in the lawsuit when considering the third prong:

{Whhether an association has standing to involie the cowt's remedial powers on

behalf of ite members depends in substantial rueasure on the nature of the relief

sought. I in a proper case the association seeks a declaration, infunction, or some

other form of prospective relief, it can reasonably be supposed that the remedy, if

granted, will inure {0 the benetit of those members of the association achually

imjured, Indeed, in all cases in which we have expressly recognized standing in

associations to represent their members, the relief sought has been of this kind.
Hunt v. Washington State Apple Advert, Compi'n, 432 1.8, 333, 343 (1977) {quoting Warih v,
Seldin, 422 U.8. 490, 515 (1975}, In this matter, the D.C. Police Union has sought declaratory
and injunctive relief, which, if granted will inure to the benefit of its members by protecting the
privacy and safety rights of its members. Thus, the relief sought in this case is the exact form of
relief that has been sought in all cases in which the Supreme Court has previousty recognized
associational standing.

{. 1.0, Police Union Members Have an Adeguate Privacy Interent in Enjoining

the Release of the Bodv-Worn Camerz Footage and Their Mames

In their Opposition, the Defendants contend that the D.(C. Police Union has not ideuntified
an adequate privacy interest for its members. See Opposition at 15-16. However, the D.C. Court

of Appeals has recognized that “MPD employees have a cognizable privacy intersst n the



nondisciosure of their names and other identifving information”  Districr of Columbia v,
Froternal Order of Police, 75 A.3d 259, 268 (2013}, The Court of Appeals has further heid as
follows:

FTlhere is no dispuie that police officers subject to departmental disciplinary

nrocesdings have far more than a de mindmis privacy interest in not being publicly

identified. The propriety of redactions reasonably necessary to ensure ther

anonyity 15 not in doubt. “[Elven with names redacted,” the disclosure of other

personal information may result in an invasion of their privacy because

individuals “can often be identified through other, disclosed information” and the

“later recoguition of identifving details.
Fraternal Order of Folice, detro. Police Labor Comm. v, 3.0, 124 A3d 68, 77 (B.C. 2615},
As such, the D.C. Police Union has identified a legitivoate, recognized privacy interest in this
matier.

Therefore, the 1.C. Police Union respectfully requests that the Court grant s Emergency

Motion for Temporary Restraining Order,

Respectiully submitted,
.-\‘“*\,¥
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Apnthony M. Conti (D.C. Bar Mo, 473152)
Daniel J, MoeCartin (3C Bar No. 976580}
CONTIFENN LLC

36 South Charles Street, Suite 2581
Baitimore, Maryland 21201

{4101y 837-6999

(410) S10-1647 {facsimile}
tony(@eontifenn.com
dan@contifenn.com

Attoracys for Plainiff



CERTIFICATE OF SERVICEH

P HERERY CERTIFY that on this 13th day of August, 2020, I caused the foregoing to be
served upon the following individuals via electronic mail:

Conrad Risher

Honey Morton

Office of Attorney (eneral
for the District of Columbia
441 4ih Sirest, DLW,

Suite 630 South
Washington, BC 20001

T

- 53 Frge LY RN
Counsel for Diefendants

Anthony M. Conti (D.C. Bar Mo, 470152y
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THE DISTRICT OF COLUMBIA, ef gl
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AFFIDAVIT OF GREGGORY PEMBERTON

i, Greggory Pemberton, depose and state as follows:

i I am familiar with the facts set forth herein, am over the age of sightsen, and if
called and sworn as a witness, could and would testify competently and fom personal
knowledge as to the following matters.

2 T am the Chairman of the Fratemal Order of Police, Metropolitan Police
Department Labor Committee, 0., Police Union ("IN.C. Police Union™). The D.C. Police
Union is the exclusive representative of all police officers, sergeants, investigators, detectives,
and detective sergeants of the D.C. Metropolitan Folice Department (“MPD”) and is comprised
of approximately 3,600 members,

3. i have reviewed the July 31, 2020 letter from Deputy Mavor Kevin Donabue to
Councilmember Charles Allen. | bave confirmed that cach of the Metropolitan Police
Department officers listed as the officer involved in the fatal incident is a current D.C. Police

Union mersber or was a D.C. Police Union member st the time of the incident. The most recent



fatal incident referenced in Deputy Mayor Donahue’s letter ocowred on July 24, 2020, The
officer involved in that incident is a cuwrrent member of the D.C. Police Union. That incident is
currently under lnvestigation by the MPD's Internal Affairs Division and the MPD’s Major
Crash Tovestigations Unit. These investigations could result in diseiplinary action being taken
agsingt the member fnvolved,

4, On July 22, 2020, MPD Chief Peter Newsham informed me that the MPD was
comtacting each of the officers involved in officer involved deaths whose body-wom camera
footage was going to be publicly released pursuant to the Comprehensive Policing and Justice
Reform Second Emergency Amendment Act of 2020, Subsequently, the officers involved in
officer involved deaths whose body-worn camera footage was going to be publicly released were
contacted by a member of the MPI¥s Imelligence Branch, such as Lieutenant Shane Lamond.
Notably, the MPLYs Intellipence Branch is tasked with assessing and investigating threats made
against government officials. When the officers were contacted by the Intellipence Branch, they
were asked several questions o assess the threat level posed against the member through the
release of the footage such as: whether the mermber had an alarm sysiem on their home, whether
their home was equipped with cameras, and whether they wanted the MPI to reach out o local
faw enforcement in the jurisdiction of their personal residence to have local law enforcement
increase patrel of thelr neighborhood during the days surrounding the release of the footage,
Several of the officers involved accepied the MPDY's offer to contact Jocal law enforcement and
local law enforcement increased the patrolfing in their neighborhoods in the days sarrounding the
release of the footage,

5. i addition, Dr. Beverly Anderson, Clinicsl Director of the Metropolitan Police

Employes Assistance Program (“MPEAP™) contacted the officers involved to inform them of the



psychological counseling services and therapy that the MPEAP offers to MPD officers who have
been involved in officer involved deaths.

6. The release of body-worn camera footage within five days of a sertous use of
foree incident or officer-involved death will cause the D.C. Police Union to expend more
resources in publicly defending its members who were involved in the serions use of force
incident or officer-involved death,

7. The release of body-worn camers footage within five days of a serious use of
force incident or officer-involved death will result in immediate violations of the disciplinary
guidelines contained in the Collective Bargaining Agreement (“CBA”) between the D.C. Polige
Union and the Metropolitan Police Department. For example, Article 12, Section 1{2) requires
as follows:

Any employee who is engaged in either investigating or proposing corrective or

adverse action on behall of management shall maintain the appropriate

confidentiality of an investigation.
Body-womn camera footage is often the key piece of evidence in MPD disciplinary
investigations. The release of body-wom camera footage within five days of a serious use of
foree incident or officer-involved death will occur during any MPD investigation concerning the
incident, thereby eliminating the confidentiality of investigation and the evidence contained in
the investigation. The D.C. Police Union will expend additional resowrces to pursue grievances
based upon public release of thess materials, the adverse effect it will have on pending
investigations, and the due process violations that will result through the grievance process for
violations of Article 12, Section 1(2) and other provisions in the CBA caused by the release of
the body-worn camera footage. The negative disciplivary consequences that result fom the

release of body-womn camera footage within five days of a serious use of force incident or

43



officer-involved death will further cause the D.C. Police Union o expend more resources
asserting challenges to the proposed discipline of its members and unfair fabor practices before
the Public Eroployee Relations Board.

8. The release of body-wom camera footage within five days of a serious use of
force tneident or officer-invelved death will result in the public disclosure of the identities of
witnesses io the incident. This public disclosure of withess identities will make it more difficult
for Dietectives {who are D.C. Police Union members) (o secure witness cooperation.  This will
have the negative consequence of raking it more difficult for the Detectives to solve crimes,
which will in tum pegatively affoct each of the Detectives” closure rates. A low closure raie has
negative career consequences for Detectives and has been used by the MPD as a basis to transfer
or discipline members. The D.C. Police Union has sxpended resources in the past to challenge
tmproper fransfers of Detectives based on a low-closure rate, and this will continue and increass
in the firture as a result of the velease of body-wors camera footage within five days of a serious

use of force incident or officer-involved death.

1 solemnly affirm under the penaliies of perjury and under oath that the contents of the

forepoing Affidavit are true and correct to the best of my knowledge, information, and beliaf,
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AFFIDAVIT OF DR, BEVERLY ANDERSGN

I, Beverly Anderson, depose and state as follows:

i [ am familiar with the facts set forth herein, am over the age of eighteen, and if
called and sworn as a withess, could and would testify competently and from personal
knowledge as to the following matiers.

2. I am the Clinical Director of the Metropolitan Police Emplovee Assistance
Program (“MPEAP"”), which provides confidential counseling services to Metropolitan Police
Department officers and their family members. | hold Masters Degrees in clinical psychology
and counselor cducation and PhDs in counseling psvehology and clinical psychology. 1
specialize in police tranma psychology and regularly provide counseling services to police
officers, including those involved in sertous use of force mweidents,

3. Prior to the recent release of body-worn camera footage involving officer-

involved death required by the recent legislation passed by the D.C. Couuncil, the Metropolitan

Police Department’s Chief Uperating Officer Leann Turner contacted me and advised me that



Chief of Police Peter Newsham wanted 1o ensure that every officer was contacted prior 1o the
release of the body-worn camera footage. OO0 Turner requested that I contact every officer
jovelved in officer-involved deaths so they would not be blindsided by the release of the body-
worn camera footage.

4, I contacted all of the officers mvolved in incidents involving officer-tnvolved
deaths to advise them of the new law and to advise them that the body~worn camers footage and
their names would be publicly released and to reroind thern of available MPEAP services.

3 Public release of body-worn camera footage depicting a death in which an officer
is involved can inflict serious paychological trauma on the officer and their families.

8. In the early davs following 2 serious use of force incident or incident concerning
an officer involved death, officers are particularly vulnerable fo psychological harm, which
would be exacerbated by the public release of the body-worn camera footage of the incident.

1 solemnly affivm under the penalties of perjury and under oath that the contents of the

foregoing Affidavit are true and correct to the best of my knowledge, information, and belief.

S D Beverfvdaderson Date: August 13 2020
Dr. Beverly Anderson




