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Committee, D.C. Police Union ("D.C. Police Union™), by and through its undersigned counsel,
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THE DISTRICT OF COLUMBIA, er ol
Defendants,

MEMORBRANDUM OF LAW INSUPPORT OF
EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORDER

The Plaintiff, Fratersal Order of Police, Metropolitan Police Department Labor
Committes, D.C. Police Union (“D.C. Police Union™), by and through its undersigned counsel,
and in accordance with DCR-Civil 63, hereby moves for a Temporary Restraining Order agamst
the District of Columibia (“District”) and Murie] Bowser, in her official capacity as Mayor of the
District of Colurnbia (“Mayor Bowser” or “the Mayor™} {collectively, the “Defendants”} to
enjoin Defendants from enforcing certain unlawful provisions contained in the Comprehensive
Policing and Justice Reform Second Emergency Amendment Act of 2020 (the “Act”y mandating
that Mavor Bowser publicly release the following:

{11 Within § business days after an officer-involved death or serious use of force,

publicly release the names and body-worn camera recordings of all officers who

committed the officer-invelved death or serious use of foree; and

(I By Aungust 15, 2020, publicly release the names and body-worm camera

recordings of all officers who have committed an officer-involved death aince the

Body-Worn Camera Program was launched on October 1, 2014,

fn support, D.C. Police Union states the following



1.
Introduciion

An emergency injunction is necessary in this matter 1o prevent the Defendands from
significantly and irreparably harming members of the D.C. Police Union and the citizens of the
Diistrict, through the August 15, 2020 release of certain body-worn camera footage and names of
officers. Subtitle B of the Act impermissibly intrudes on the Mayor’s exclusive power and duty
to “preserve the public peace,” “prevent crimes and arrest offenders,” and “protect the rights of
persons and of property” by reguiring her to release body-worn camera footage and names of
officers, even if it will jeopardize the arrest of criminals, the prosecution of crimes, place citizens
of the District and police officers at irnmediate risk of significant bodily harm, and permanently
tarnish the reputation and good name of police officers. Subtitle B of the Act has removed the
necessary discretion the Mayor must have in executing her specifically-delegated executive
duties in viclation of the separation of powers of the Dhstrict of Columbia govermnment
recognized in the Home Rule Act and D.C. Code § 1-301.44(b). The Act was passed as
smergency legisiation and artificially established August 13, 2020, as a deadline roposed in
Subtitle B for the public release of body-worn camera footage and names of officers. As a result
of this approaching deadline, the members of the D.C. Police Union and citizens of the District
will suffer imunediate Irreparable harm unless an emergency injunction is issued by the Court.

ii.
Factual Buvkeround

The executive power of the District of Columbia is vested in the Mayor who is the chiel
executive officer of the District government. See D.C. Code § 1-204.22. As such, “it shall be
the duty of the Mayor of the District of Columbia . .. (1) To preserve the public peace; (2} To
prevent crime and arrest offenders; (3) To prowect the rights of persons and of proper; ... (10 To

enforce and obey all laws and ordinances in foree in the District, or any part thereol, which are



property applicable to police or health, and not incongistent with the provisions of this title”
DO Code § 5-101.03. Additionally, Pursuant to the Comprehensive Merit Personnel Act
(“CMPA”Y the Mewropolitan Police Department ("MPIX™) is a “subordinate agency” under “the
direct administrative conirol of the Mayor.” O, Code §1-003.01{17¢L}

On or about Ociober 2014, the MPD established a Body-Worn Camera program. [0
Code § 5-116.32 sets for the following autherity of the Mayor to establish rules regarding public
aceess to body-wom camera recordings:

{2} The Mavor, pursuant to subchapter I of Chapter 5 of Title 2, and 10 accordance

with this section, shall issue rules reparding the Metropolitan Police Department’s

Body-Worn Camera Prograrmn. The rules, at a minimum, shall provide:

{1} Standards for public access to body-wom camera recordings.

D.C. Code § 3-11632

As such, 24 DOMR §3900.10 set forth the following mle regarding public release of
body-worn camera recordings:

The Mayor may, on a case-hy-case basis in matters of significant public interest

and after consultation with the Chief of Police, the United Siates Attormney’s

Office for the Disirict of Columbia, and the Gifice of the Attorney General,

release BWC recordings that would otherwise not be releasable pursuant to a

FOIA reguest. BExaroples of matters of significant public interest include officer-

involved shootings, serious use of foree by an officer, and assauits on an officer

requiring hospitalization.

24 BOMR §3800.10.

On July 7, 2020, the Council of the District of Columbia approved and signed the
Comprehensive Policing and Justice Reform Second Emergency Amendment Act of 2028 {the
“Act™). See Exhibit 1. The Act was passed on an emergency basis without any of the public
notice and participation in rulemaking required for the passage of a law on a non-gmergency
basis. The Chair of the Council of the District of Cohunbia, Phil Mendelson, transmitted the Act

-

to Mayor Bowser on July 9, 2020, On July 22, 2028, Mayor Bowser signed the Act.



Subtitle B of the Act amends DO, Code § 5-116.33 by adding new subsections, which
state as follows:
(B} The Mayor:

. . . . o . . i

{1} Shali, except as provided in paragraph (2) of this subsection:

{) Within 5 business days after an officer-involved death or serious use
of force, publicly release the names and body-worn camera recordings of all
officers who committed the officer-involved death or serious use of force; and

(IIy By August 15, 2020, publicly release the names and body-worn
carnera recordings of all officers who have committed an officer-involved death
since the Body-Wom Camnera Program was launched on October 1, 2014,

Subtitle B of the Act also amends 24 DUMR §3900.10 by adding the following:
{a) Notwithstanding any other law, the Mayorn

(1) Shall, except as provided in paragraph (b} of this subsection:

(A) Within S hosiness days after an officer-involved death or serious use
of force, publicly release the names and BWC recordings of all officers who
committed the officer-involved death or serious use of force; and

(B} By August 15, 2020, publicly release the names and BWC recordings
of all officers who have committed an officer-involved death since the Body-

Worn Camera Program was launched on October 1, 2014

Exhibit I at 3-5.

Paragraph 2 is inapplicable 1o this Motion, and states as foliows:

{2} A) The Mayor shall not release a body-worn camera recording pursuant to paragraph (H({BXH
of this subsaction if the following persons inform the Mayor, orally or in writing, that they do not
consent to its refeass:

(i} For & body-worn carnera resording of an officer-involved death, the decedent’s next of kin; and
{ii) For a body-worn camers recording of a seripus use of foree, the individual againgt whom the
serious use of foros was used, or if the individual is 8 minor or unable o consery, the individual’s
next of kin.

(BYi) In the event of disagreement between the persons who must consent to the release of a
body-worn camera recording pursuant to subparagraph (A} of this paragraph, the Mayor shall seek
a resolution in the Superior Court of the District of Columbia.

(ity The Superior Court of the Distriet of Columbia shall order the release of the body-worn
camera recording If it finds that the release is in the interests of justize,




Om June 8, 2020, Michae] R. Sherwin, Acting United States Attorney for the District of
Colurnbia, sent correspondence to Councilmember Charles Allen expressing serious concerns
regarding the Act’s provisions relating to the public release of body worn-camera footage and
officer’s names. See Exhibit 2. Specifically, U.8. Attorney Sherwin expressed the following
SETIOUS CONCerns:

USAG is concerned that this modification would, in fact, maeke it more
difficult to investigate a serious officer-involved death or serious use of foree. . ..
o

The early publication of BWC could create a narrative that makes it difficult to

conduet an investigation, as it may lead witnesses to a conclusion that affects their

teSHINONnY.
Further, early reiease of BWC could inadvertently publicize the identities

of the witneases. . . . If the BWC were veleased unredacted, civilian privacy could

be compromised, as BWC often contains personal details frow civilians, including

names, dates of birth, and contact information such as home addresses and

telephone numbers.
Hahibit 2 at 3-4 (cmphasis in original).

U.5. Attorney Sherwin further expressed significant concern regarding the mandatory
language in the Act requiring the Mayor to release body-worn camera recordings and removing
any diseretion from the Mayer, as follows:

Because there are sifuations where i could be appropriate for the Mayor,

in consuliation with the relevant agencies, to release BWC footage, the mandatory

fanguage of the bill {“shall”} should be changed to permissive language (“may™),

allowing the Mayor discretion to release BWC footage at an appropriate time,
balancing the needs of the community to see the footage with the needs of
prosecutors to accurately investigate what happened, and the security and privacy

righis of civilian witnesses.

Exhibit 2 at 4.
(1.8, Attorney Sherwin further expressed significant concern that the Act’s requirernent

that the Mayor release the body-worn camera footage name of the officer involved would result

in “unjust reputational harm” and weould “unjustly malign an officer,” as follows:



Finally, the prosecution and ithe government should nol malign any
suspect, including an officer, while an investigation is pending. Indeed, as a rule,
police and prosecutors do not publicly release the name of any individual snder
investigation unless and until the individual is charged. Thus, if the evidence
dnes not support charges, the target of the investigation, who is presumed

nnocent, does not suffer unjust reputational harm. In conrast, when an otficer 13
L}iaj,ged with a crime, his or her name is released. Because, after thorousgh

investigation, a polico-involved death or serious use of force investigation
may nol altimately result in the evimingl charvge of an officer, a reguirement
that the Mavor categorically release all names of officers after 72 hours,
vegardless of the ﬁact% of the ease or the nature of the officer’s actions, could

uniustly malizn an officer.

Exhibit 2 at 4 {emphasis added).

The release of the body-camera footage and names of officers will result in unjuost
reputational harm and will unjustly malign and permanently tarnish the reputation and good
name of any officer that may never be charged, but instead iz later cleared of misconduct
concerning the use of force. The affected officer will have no ability to salvage his reputation
afier the imumediate velease of his pame and the body-wom camers footage.  In addition to
anjustly maligning an officer, the mandstory release of the names of officers and body-worn
camera footage will place officers and the public at immediate risk of significant bodily harm.
When officers justifiably use foree against a criminal suspect, the immediate public release of the
officer’s name and the body-worn camera footage will allow the suspect and their associates to
identify the officer and potentially seek retribution against the officer and his or her family
Equally concerning is that the officer is known by the criminal suspect to be a primary withess
for the prosecution, and thus a potential target of violence to obstruct the officer’s testimony.
This threat of vielence would apply equally to any civilian witnesses identified by oriminal
suspects on the body-worn camera footage whom they want o prevent from testifying against

them at a criminal trial. The release of the officer’s name and other identifying information



contained in the body-worn camera footage will further impermissibly invade the officer’s
fundamental right to privacy.

151

A Standard of Review

In considering a request for a temporary restraining order, this Court must weigh four
factors: {1) whether the movant is Hkely 1o succeed on the merits, {2} whether the movant is
likely to suffer irreparable harm in the absence of preliminary reliet, {3) whether the balance of
equities tips in the movant’s favor, and (4} whether an injunction is in the public interest. Hee

Witer v Nitural Res, Petl Counel, 555 U.S. 7 (2008 see also Wisck v Stermubuch, 350 A2d

384, 387 (D.C. 1978}, “The decision to grant or deny preliminary injunctive relief is comrnitted

i¢ the sound diseretion of the trial court.” Stemenich v, Markovie, 462 A.2d 432, 456 (1.,

1983} (citations omitted).

B. The 10.C, Polive Union is Likely to Succeed on the Merits

1. Subtitle B of the Act Impormissibly Intrudes on the Mavar’s Exolusive Authority
i Violatiog of the Separationof Powers

Subtitle B of the At clearly and impermissibly intrudes on the Mayor™s exclusive powers
and duties in violation of the separation of powers of the Distnict of Columbia govenment
recognized in the Home Rule Act and DO, Code § 1-301.44¢b), therefore, the D.C. Pohice Union
is likely to succeed on the merits of its claim. In D.C. Code § 1-301.44(h), the Council declared
that it “recognizes the principle of separation of powers in the structure of the District of
Columbia government.” Pursuant to that principle, the Court of Appeals has held that the
Council canmot “take action which would interfers with the Mayor's exercise of hig exclusive
executive and administrative authority, for such action would violate the separation of powers.”

Convention Center Referendum Committee v, Disirict of Columbie Board of Elections and



Erhics, 441 A2d, 871, 881 (1980) (emphasis added). The Cowt of Appeals has recognized the
standard set forth by the Supreme Court for considering a separation of powers challenge as,
“whether a particular measure impermissibly underminefs] the powers of the Executive Bravch
or distupts the proper balance between the coordinate branches {by] prevent{ing] the Executive
Branch from accomplishing its constiiutionally asaigned functions.” Hessey v. Burden, 584 AZd
B, 5 (1994}

Subtitle B of the Act, which orders the Mayor to release body-worn camera footage and
the names of officers involved in officer-involved death or serious use of force, impenmissibly

2 8¢

undermines the Mavor's exclusive power and duty o “preserve the public peace)” “prevent
crimes and arvest offenders.” and “protect the rights of persons and of property,” as well as the
Mayor’s “divect administrative control” over her subordinate agency, the MPD.  Specifically,
Subtitle B of the Act impermissibly undermines the Mayor's ability to carry out her executive
functions o “preserve the public peace” and “prevent crimes and arrest offenders,” because the
immediate, mandatory release of body-worn camers footage and names of officers will “make ot
more difficult to investigate a serious officer-involved death or serious use of force.” Exhibit 2
at 3 (emphasis in original). This is because it would be virally impossible for prosecutors to
conduct a full fnvestigation prior to the mandatory release of the body-worn camera foolage.
The early release of body-worn camera footage could be viewed by witnesses and suspects and
“eould create a narrative that makes it difficult o conduct an investigation, as i may lead
wittneases 1o a conclusion that affects their testimony.” 1.

Subtitle B of the Act further impermissibly undermines the Mayor’s ability to carry out
her executive function to “protect the rights of persons and of property,” because the immediate,
mandatory release of body-worn camera footage and names of officers will compromise the

privacy rights of District citizens beeanse “BWC often contains personal details from civilians,

1¢



including names, dates of birth, and contact information such as home addresses and telephone
pumbers.” Exhibit 2 at 4. In addition, criminal suspects will have the ahmlity to review the
body-worn camera footage to identify civilian witnesses to their erimes, which will cause these
civilian witnesses 1o become the potential targets of threats or viclence to prevent their
testimony, thereby impermissibly undermining the Mayor’s ability to carvy out her execulive
funciions to “preserve the public peace” and “prevent crimes and arrest offenders.”

Since the inception of the body-worn camera program in the Distriet in 2014, the Mayor
has alwavs retained disoretion to decide whether a full or partial release of any body-womn
camera footage, as well as the timing of the release, was in the best interest of the District and ail
relevant stakeholders. Subtitle B of the Act, removes the necessary discretion the Mayor must
have in releasing body-worn camera footage, which direcily impacts and impermissibly
undermines her ability to carry out her executive dutiss.  The Council’s elimination of the
Maveor’s discretion precludes the Mayor from properly balancing “the needs of prosecutors to
accurately investigate what happened, and the security and privacy rights of civilian witnesses.”
Hxhibit 2 at 4. As a result, the Mayor's ability to carry out her executive duties to “preserve the

LRSS

public peace,” “prevent crimes and arrest offenders,” and “protect the rights of persons and of
property” are tmpermissibly undermined.

Legislative acts that altogether remove of an executive’s discretion in performing the
execuiive’s duties have been consistently struck down by the United Siates Supreme Cowrt and
the highest State courts as impermissible violations of the separation of powers. For example, in
Zivotofsky ex rel Zivotofsky v. Kerry, 576 U.S. 1 (2015), Congress passed an act that required the

m

State Department to Hst the birthplace of any 118, citizen born in Jerusalem as “Israel” on that
citizen’s passport, upon the request of that citizen. The Supreme Court determined that the

recogauition of foreign siates and territorial borders is & power exclusively committed to the

11



Bxecutive branch. fd at 28, The Supreme Court then considered the question of whether
Congress’ act of mandating the President, through the executive agency of the State Department,
o designate “Israel” as the sovercign of Jerusalem upon @ citizen’s requesi violaled the
separation of powers between Congress and the President by infiinging upon the President’s
power to recognize the territorial expanse of foreign states. Jd at 28-2%9. The Supreme Court
held that the law violated the separation of powers doctrine becanse, even though Congress has
vast powers in enacting legislation concerning passports, it could not “aggrandizefe] its power at
the expense of another branch by reguiving the President to contradict an sarlier recognition
determination in an official document issued by the Executive Branch” Id at 31-32 {internal
guotation marks omitted) (emphasis added).

Similarly, in M re Opinion of the Justices, 162 N.H, 160 (2011), the Supreme Cowurt of
Mew Hampshire strack down a law passed by the New Hampshire House of Representatives that
required New Hampshire’s attorney general 1o join the State in a federal lawsnit challenging the
Affordable Care Act. Based upon the Governor of New Hampshire's responsibility for “the
faithful execution of the faws,” the New Hampshire Supreme Court held that reguiring the
Attormey General (a member of the executive branch) fo challenge a specific law and join a
lawsuit was an unconstitutional viclation of the separation of powers. & at 867, 871
Specifically, the New Hampshire Supremes Court held as follows:

It is the executive, not the legislative branch, in which the constitution vesis the

“supreme executive” avthorily fo determine whether it is in the public interest o

litigate a particular matter. Mecessarily, this mncludes the decision nof 1o Jnitiate a
specific civil action on the part of the State,

Accordingly, for all of the above stated reasons, we conchude that HE 89, which
removes entirely from the executive branch the decision as to whether to join the
State as a party to htigation, would usurp the executive branch’s power to exscule
and enforce the law.



Jd at 869, 871 (emphasis in original).

Likewise, in Communications Workers of Americo, AFL-CIO v, Florio, 130 N 439
{1992}, the Supreme Cowt of New Jersey struck down a law passed by the New Jersey
Legislature that reguired the Governor to reduce mavagerial and other exempt, executive
nersonnel. Because the law took power and discretion away from the Governor, the Supreme
Court of New Jersey held:

[Tihe taking of power is more proue o abuse and therefore warrants an especially

careful scrutiny, The case before us is one in which the Legislature has taken for

itself a power normally lodged in the executive branch. Therefore, our deference

to the Legisiature must be accompanied by the most thorough and careful review

to guard against the encroachment of one co-equal branch of goverpment op

anaother.

Jd. st 457, Applying this careful scrutiny, the Supreme Court of New Jersey struck down the
violating provision of the law because it prevented the executive branch from carrying out its
constitutionally-assigned function to staff executive agencies. fd, at 463-64,

Like in Zivotofshky, In re Opinion of the Justices, and Florio, the mandate that the Mayor
release body-worn camera footage and names of officers under strict timeframes without being
permitied o exercise any discretion or consult with the Chief of Police, the U.S. Atiorney, and
the Attorney General on the propriety of the release, impermissibly Infringss on her ability to
execute her duties to “preserve the public peace,” “prevent orimes and arvest offenders,” and
“protect the rights of persons and of property.” The MPD is a subordinate agency under “the
divect administrative control of the Mayor.” D.C. Code §1-603.01(17)L). By reguiring that the
tMayor take a specific action regarding the release of body-worn camera footage in a way that
preciudes the Mayor from exercising any discretion, the Council has improperly usurped the
Mavor's ability to administratively control her subordinate agency. MNotably, in Free Epterprise

Fund v, Public Accounting Oversighi Bogrd, 561 U8, 477 (2010}, the Suprerne Court held that &



vinlation of the separation of powers does not depend on the views of individual members of the
executive branch or whether the encroached-upon branch spproves of the encroachment, as
tollows:
Perhaps an individual President might find advantages in tying his own hands,
But the separation of powers does not depend on the views of individual
Presidents, nor on whether “the encroached-upon  branch approves the
encroachment,” New York v, United Sigies, 505 1S, 144, 182, 112 5.C1 2448,
120 LL.Ed.2d 120 (3992). The President can always choose o restrain himself in
his dealings with subordinates. He caonot, however, choose to bind s
successors by diminishing their powers, nor can he escape responsibility for his
cholces by pretending that they are not hus own.
Id st 497 (internal chation omitted). The D.C. Council’s encroachment on the Mayor's
gxecutive powers through Subtitle B of the Act is olear and therefore should be struck down by

the Court. For all of the foregoing reasons, the 10.C. Police Union is likely to succeed on the

merits of iis claim challenging Subtitle B of the Act as a violation of the separation of powers.

2. Sphiitie B of the Act Violates D.C, Polive 1nion Members” and District Citizens’

Suhtitle B of the Act violates the fundamental right to privacy held by D.C. Police Union
members and citizens of the District through the immediate, mandatory release of the names of
otficers and body-worn camera footage thal will inchude further identifving, personal information
about the officers and witnesses captured in the footage. The District of Columbia Home Rule
Act, D.C, Code § 1-203.07 states that “the legislative power of the District shall extend to all
rightful subjects of legislation within the District consistent with the Constitution of the United
States and the provisions of this chapter subject to all the restrictions and limitation imposed
upon the states by the 10th section of the 1st article of the Constitution of the United States.”
The Constitution guarantees a right to personal privacy. Reoe v. Wade, 410 US. 113, 152-533
(1973} Where a law infringes upon the fundamental right to privacy, the constitutional standard

of strict scrutiny applies, meaning that the law infringing upon the right is only upheld i it s

i4



fustified by a “compelling state interest” and the law is “narrowly drawn” o {urther that state

interest.  fd at 155 {citations omiited). Moreover, the United Sates District Cowrt for the

Dnatrict of Columbia has recognized that “s5 o general matier, body-worn camera footage is
& J 5

fikely to comtain sensitive information in which wilnesses gnd others depictad on the fostage -

whe, in all Hkelthood, would inelude police officers ~ have a legitimate privacy interest”

United States v. Kingsbury, 325 F.RBupp.3d 158, 160 (D.D.C. 2018) (citung Unifed Stutes v
Joknson, 314 F.Supp.3d 248, 257 (1100 2018)) (emphasis added).

There 15 no compelling government interest for requiring the Mayor o immediately
release body-worn camera footage and the names of police officers involved in serious use of
foree or officer-involved deaths without any discretion, Instead, there are numerous compelling
reasons mof to require the Mayor {0 immediately release the footage and names and o instead
permit the Mayor {o exercise diseretion in the release of body-worn camera footage and the
timing of the release. Wamely, the indiscriminate release of body-worn camera foolage and
names of officers could result in significant bodily harm {0 officers because it will allow criminal
suspects and their associates o identify the officer and potentially seek retribution against the
officer and his or her family. These same threats of viclence apply equally to witnesses
identified in the body-worn camera footage because criminal suspects will have the ability to
review the body-worn camera footage to identify civilian witnesses to thelr crimes, which will
cause these civillan witnesses to become the potential targets of vislence to prevent therr
testimony.  The release of the body-worn camera footage and names of officers will unjustly
malign officers, cause unjust reputational harm, and permanently tarnish the reputation and good
name of any officer that is pever charged with and is later cleared of any misconduct coneerning
the use of force. The immediate release of the body-warn camera footage will also make it much

more difficult to investigate and prosecute corimes and will “create a narrative that makes it

i5



difficult to conduct an investigation, as it may lead witnesses to a conclusion that affects their
testimony.” Exhibit 2 at 3. The immediate release of the body-wom camera footage and names
of officers will further compromise privacy rights of citizens through the release of names, dates
of birth, home addresses and telephone numbers,

Fven if the District can identity a compelling state interest for the inwnediate release of
the bodyv-worn camera footage and names of officer, the Act is not narrowly tailored 1o achieving
any compelling purpose. Instead, the Act must provide the Mayor with the ability and discretion
tor consult with the Chief of Police, the U.S. Attorney, and the Atiorney General of the Pistrict of
Columbia before releasing any body-womn camera footage 8o she can ensure that the release and
the tivuing of the release will not jeopardize the serious threats to public safety and privacy and
the ability to investigate and prosecute crimes.  As such, the D.C. Police Union is likely to
succeed on the mertis of its due process right to privacy claim,

L. The IO, Police Union and the Citizens of the Pistrict Will Suffer Irveparable Harm
if an Injunction is not Granted.

Members of the D.C. Police Union and citizens of the Distriet will suffer irveparable
harm if the Defendants are not enjoined from releasing body~-worn camera footage pursuant 1o
Suhtitie B of the Act. The release of the body-camera footage and names of officers prior o the
1.8, Attorney having adequate time conduct an investigation will result in unjust reputational
harm and will unjustly malign and permanently ternish the reputation and good name of any
officer that is never charged with and is later cleared of any misconduct concerning the use of
force. The affected officer will be irreparably barmed and have no shility to salvage his
reputation after the immediate release of iz vame and the body-worn camera footage.

In addition io unjustly maligning an officer, the mandatory release of body-worn camera

footage and names of officers will place officers and the public at tpynediate risk of significant



bodily harm. Officers and civilian witnesses identified by criminal suspects on the body-worn
camera footage could be targeted by criminals to prevent them from testifying at a criminal trial,
The release of the body-worn camera footage will also cause jrreparable harm to citizens of the
District through the release of their names, dates of birth, and contact information such as home
addresses and telephone numbers that is capiured during police interviews conducted on body-
worn camera footags.

In addition, the Act does not contain any mechapism for police officers, the D.C. Police
Union or its members, or general members of the public to challenge the release of the body-
worn camera footage or the names of officers. Thus, without the injunction sought in this matter,
there is no mechanism for 1n.C. Police Union members or members of the public to prevent the
irreparable harm that will result from the publication of the body-wormn camera footage and the
names of officers set to ocour on August 15, 2020, For all of the foregoing reasons, the D.C.
Patice Union and the citizens of the District will suffer irveparable harm unless this Court grants

an injunction.

12 The Radsnce of Hardships Weishs Declsively in Favor of Granting Injunciive Religf
i is_Action.

The relief sought by the I0.C. Police Union will not result in any harm or hardship 1o the
Defendanis. fodesd, if the injunction were granted, and the Subtitle B of the Act is ulthmately
ruled as violating the separation of powers, the Mayor would revert to having the discretion to
releass body-worn camera footage involving serious use of force. Prior o the Act’s revisions to
24 DOMR 63900.10, the Mayor had the discretion to release body-worn camera footage, as
follows:

The Mayor may, on a case-by-case basis in matters of significant public inlerest

and after consultation with the Chief of Police, the United States Attorney’s

Office for the District of Columbia, and the Office of the Attorney General,
release BWC recordings that would otherwise not be releasable pursuant to a

17



FOLA request. Examples of matters of significant public Interest include officer-

involved shouotings, sericus use of force by an officer, and assaults ou an officer

requiring hospitalization.
24 DCMR E3500.10. As recognized by the U.S, Attorney for D.C., the Mayor’s discretion in
releasing this footage after consulting with Chief of Police, the United States Attorney’s Otfice,
and the Office of the Attorney General is critical to allowing her to ensure that invesiigations and
prosecutions will not be compromised, and public safety and privacy will be protected. Thus, an
injunction will cause no harm to the Defendants whatsoever, and, even if Subtitle B of the Act is
invalidated, the Mavor will still be permitied to release body-worn camera footage and identity
of the officers involved after appropriate and reasonable consultation with law enforcement
officials. When compared to the irreparable harm that will be suffered by DL.C. Police Union
members and the citizens of the District in the absence of injunctive relief, i is evident that the
balance of hardships weighs decisively in favor of the Plaintift s requested reliel)

K. The Public Interest Supports the Givant of Infunctive Relief,

(ranting the inhunctive relief reguested would serve the public interest by ensuring that
the personal salety and privacy rights of D.C. Police Union members and citizens of the Distriet
are protected from the hasty, mandatory release of body-worn camera footage and officer pames
while the Court considers the validity of Subtitle B of the Act. The public interest is further
served by ensuring that crimes in the District of Columbda can be properly investigated and
prosecuted withoot witness lestiroony being compromised through the mandatory release of body
worn carmera footage. 1t is also in the public interest for constitutionsl issues involving the
separation of powers to be resolved prior to the implemeniation of the emergency Act, which is
critival to the maintenance of the democratic tripartite system of the District.  Thus, granting

injunctive relief would serve the public jnterest,

iR



iv.

Lonclusion
For the reasons stated above, and for the reasons set forth o the DO, Police Union's
Yerified Complaint, which is incorporated herein fully by reference, the DO, Police Union
respectfully request thar this Cowrt grant the Emergency Motion for Temporary Restraining

Order, and issue a temporary restraining order preventing the release of body-worn camera

fostage and names of officers on Augast 15, 2020,

Respectfully submitted,

Anthony M. Conti {D.C. Bar No. 479152)
Dramiel J MeCartin (DO Bar No. 976580}
Conti FEnn LLC

36 South Charles Street, Suite 2501
Baltimore, Maryland 21201

{410} 837-6999

(4103 510-1647 {facsimile)
tony@contifern.com
dan{@contifenn.com

Attorneys for Plaintitf



CERTIFICATE GF SERVICE

I HEREBY CERTIFY that on this 10th day of August, 2020, | cansed the foregoing to be
served upon the following individuals or office via electronic mail:

Mavor Muriel Bowser
1350 Pennsylvania Avenue, N.W.
Washington, DC 20004

Karl A, Racing

Attorney General

for the District of Columbia
441 4ih Sireet, NW.
Washington, DC 20001

Anthony M. Contt (D.C. Bar No. 479132}
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

FRATERNAL ORDER OF POLICE ¥
METROPOLITAN POLICE
DEPARTMENT LABOR COMMITTEE, *
03.C. POLICE UNION,

Case Number: 2020 CA 003492 B
Plaintifi, Judge William M. Jackson
V. PMext Bvent: Initial Scheduling Conference
¥ November 6, 2020
THE DISTRICT OF COLUMBIA, ef ol
Dietendants.

TEMPORARY HESTRAINING ORDER

The plaintiff, Fratemal Order of Police, Metropolitan Police Department Labor
Comgoities, 130, Police Thion (*D.C. Police Union™), having moved for a Temporary
Restraining Crder against the Defendants, The Distriet of Columbia ("District”) and Mavor
Muriel Bowser {“Mavor Bowser™) {collectively, the “Defendants”} to enjoin Mayor Bowser from
publicly releasing body-worn camera recordings and the names of officers involved in officer-
involved death or serious use of foree, and the Court having considered Plaintiffs Verified
Complaint, papers, and other evidence in support of theyr Motion, and

1T APPEARING o the Court that immediate, substantial, and tiveparable harm will result
1 Plaintift if Defendants are not temporarily restrained as set forth below before a full adversary
hearing can be held.

NOW THEREFORE, effective this  day of August 2028, it is hereby,

ORDERED, pursuant to DO, Rule of Civil Procedure 63, that for a peried of

days, unless this Court earlier niles on a motion for preliminary injunction, that Defendants, thelr



officers, agents, representative, employvees, and all other persons acting for, on behalf of, or in
concert with Defendants who receives actual notice of this Order by personal service or
otherwise, are hereby TEMPORARILY ENJOINED AND RESTRAINED during the peadency
of this Order, the terms of which are set forth below:

An order and an injunction, temporary until a hearing on the merils,
restraining Defendants, thelr agencies and officers, agents, representatives,
employess, and all other persens acting for, on behalf of, or in concert with
Defendants from publicly releasing body-~worn camera recordings and the names
of officers involved in officer-involved death or serious nse of force.

IT IS FURTHER ORDERED that this Court shall retain jurisdiction to enforce the terms
of this Order, and any party affected by this Ovder may apply for modification or dissolution of

this Order.

Dated:

Hour of Issuance:

Judge
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™ THE COUNCIL OF THE DISTRICT OF COLIMBIA
_SULY 22, 2030

To provide, o1 an cowergency basly, for comprehensive policing and Justive sivay for {Hstrict
sepbdents and vislors, snd for other pusposes.
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SURTITLE F LIMITATIONS ON CONSENT BEARCHES s SRR, -

SUNTITLE G MANDATORY CONTINUING EDUCATION EXPANSION;
REQ@‘\&E‘% TUTING THE ’E’ﬁi&i@ﬁ ﬁ?ﬁﬁﬁm Brad ’33&&235 AND TRAINING

ROARD.. — 18
BURTITLE H IDENTIFIUATION OF MPD OFFICERS mmv FIRET

AMENDMENT ASSEMBLIES AS LOCAL LAW ENFORCEMERT '
SUBRTITLE L PRESERVING THE RIGHT TO JURY TRIAL R — . 1
SUBTITLE J. REPEAL OF FAILURE TO ARRERY CRIME oo e wrores 12
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SUSTITLE M. OFFICER IECIPLINE REFORME oo 12
SUBTITLE N, USE OF BORCE REFORMS voe . o £3
SURTITLE G, mgm{“m@mg &}:f«@ THE mﬁm"m 58 éme USE OF MiL ﬁé"é‘ﬁi\&*

WEAPONRY ormmsssessssen 14

8 N’}i E‘E‘EJE“ #, LEMEB”;&,E"&}NS Q?@ '§‘§§§Z ’E.?SE OF §Y’§F‘i§“§; Tﬁ@ﬁ&&&"f ﬁz‘&\é ‘%‘ﬁ"i‘ﬁ

sm's*mz‘* Q ?m&m REFORM mmzssmﬁ esoresreresesenes ‘ o 16
SUBTITLE B METRO TRANSIT mmﬁF ﬁmsmmm g‘ @vmaam iy Mﬁ}
ACCOUNTABILITY sorommtensmmstossines inenansass , e VT
TITLE . RUILINNG mz«“& AND msvﬁ:* ww&mmm cormorexsR SRRSO O RORRORORAS s
SURTITLE A BESTURE THE VOT R wmersstosmssntmss supesssgerguinassivin S
PETLE I REPRALE; M?Lim.mmys mm@ TR &C’%" sm fﬁ‘:‘%ﬁ“&a m;
EFFECTIVE BAT Bt PO ; — . 2

BEITENACTED BY THE COUNCE OF THE DISTRICT OR COLUMBIA, That (hle
got ey be oited as the “Comprebensive Poliviag angd Jngtice Reform Second Bmergeasy
Arnendment Aot of 20307,

TYPLE L IMEROVING POLICE ACCOUNTARBILITY AND TRANSPARENCY

SUBTITLE A, PROMISUTING THE USE OF NECK RESTRAINTS

See, 101, The Limitntion on the Use of the Chokehold Act of 1585, elffecfive January 25
1988 (0.0, Lawe &7, DO, Gifolal Code § 5-125.07 v s ), Is anended as follows:

{a} Rection 2 H.C. Offieist Cods § S-123.01) §s amended o read az follows:

“Sre, 2. The Couneil of the Disedet of Celurabin fods and Jeclares that Jew enfbrcement
and speciil police offfesr vee of neuk rusteainty constitutes e pie of lethal and ocossive e,
This foros presenis so wnasosssary danger to the public. O May 25, 2020, Minneapolis Police
Diopaetment officer Drerede Chawreln mardered George Floyd by spplving e veck restrind to E‘iﬂ}d
m\h his knes for € nuinutes and 46 seonnds, Hundreds of thousands, oot miltioas, of peuple I
pities and states sornss the winld, intloding in the Distrief, have taken e the strests to peacefully
proest injustive, raciym, and police bruadity swstnst Black peuphe snd other people of color.
Police brutality is sbhoreut and doss not reflect the Distwict’s values. It Is the intent of the
Connell in the snactment of this act o unequwami&y ban the useof neck restraints by law
enforcoment and specisl police offiesrs™

() Sectfon 3 (D.C. Offfcial Codo § 5-125.00) T waended as follows:

2
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M T T

{1) Pavagraph { ‘

12) Parugrapd {27 iz vepraled,

{31 A new paspriph () i sdded to read as Rllows:

#3) Mook resteaint” means the vee of aoy body paed or object fo attempt to
sontest or disabl s porson by applying protsune against the person’s reck, including the teches
ot carotid avtery, with the parpbse, intent, or sfitet of controlitag oy restrleting the porson’s.
SeveHEnt vy fostrioting thadr bloed How or boathibe”.

{e) Sention 4 TG, Official Code § 5-125.03) s ampmled fo read ay Bollows:

sos & Unlawfil vse of neck restraints by law enforcement offivers sud speclal police
pifteors,

“(ag) Tt sholl be wnlawlit S

(1} Ay law enforesment offionr or spectal police nificer (Mollicer™) to apply &
neck yestraing; and ) _

1Y Awy offiese who spplies & neck metraint and sy oifiver whe is able to
shserve saother officer’s spplication of a neck rostradnt 1o fall Wz

LAY Intnedintely vonda
on when the neck restvadnt was applied; or
“8) Tamediately requnst srergensy medios] seeviess for the person on
whony the neok reatroaind was applied.
) Any sificer whe vielules the provisions of subsection (g3 of this seotion shall by
Sned o more than the smownt $68 fool in sattion 101 olithe Criodnad Flos Froportionslity
Amendment Act of 2012, effective Juse 11, 2013 (DG Law 18317 DO, Oftfelal Code § 22
357101), or incarsorsded for no wiors fhan 10 years, o both.”,

ar canse 1o be podered, figst aid on Hhe pessort

"3

Sec, 102, Seotfon 3 of the Fedural Luve Enforcemant Officor Cooprration Sel of 1998,
effevtive May 9 2000 {D.C. Law 13108 DO, Offical Code § 3-302) 3 anendsd by striing
fhis phase “tiaches sud perotid antery halds™ and Inserting the phitee “neck restrdnls” i iy

Plade,

SURTITLE B, IMPROVING AQCESS TO BODY-WORN CAMERA VIDEC
RECORDINGS _,

See. 1O, Section 3004 of the Body-Worn Camera Regulstion and Kepotting
Requirements Act of 2018, efivctive Outober 33, 2015 (D.C. Law 21:36; D.C. Offinid Code § 5
116.37) Is wnended ws follows:

3

2 Rubseotion (a)3) is smended by striking the phrase “Intersctions;” and inserting the
: P £

¢
R%

phease Sntersctions, and e results of those heemad Sorestigationg, including any discipline

fmposed;” i Its plava. v
(b New subsestions {0), (), end () se added o read s Tollows:
“(o)(1} Motwithstanding any other law:
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“{f&} wum 3 E)Ufsmew days ;iiiv: am qmewt fmm The Chalrperson ol the
srfinent, the Metropalitan
?ai;m ii}eg;‘m: ;mt %Mﬁ pwvadeg uméacwd cam RS m? 1§u,m,qm\,sm§ Exzd\nwmﬁ CRICIR
reoordings o the Chelrperson. Such hoady-wom camenn recordings shall not be publicly disclosed
by the Chadrpetson or the Counedl;

Rt ihﬁ M&ym

“{I} W ﬁi*sm ‘3 hwmrm ﬂaxxis *si%.\r s nj‘tamrwmm n&d dmﬁ&
ot the serious use of ferce, publicly release the tames and body-worn sanus recondings of all
officers who cotnmiited the officer-nvolved death or serfous use of foree; and

I By August 18, 3020, publialy relraxe tie tinines aud
body-worn cament recordings of sll officess wha “have commitied s officce-invebead death sines
the Body-Worn Camers Progeum wiw Teonched on October 1, 3014, el

() May, on & cestby-cuse busly umattens of sgnificant public
interest and sfter convaltation with the Chief of Polise, the United States Attomey's Office for
the Tristrict of Colimbla, and the Office of the Sitossy Gunsl, gzshhﬁiy release any ofher
Bedpavorn tamsts roterdings that may not athévwiss be refeszable pursuant o 8 POLA reguest.

“{‘?}{&) The Maror shall ot ocleasen %méy»m:sm cunem resovding g&a&m&m& o
parageseh (D BRED of this subsection i the following persons fnfoem the Mayar orally ac in
writing, that thoy do net consent & Hs seloase:

(33 For & body-worn sieners revording of an offices-involved
death, the decedent’s nesct of kin; snd

(8) For a body-wim samers rzeording of & sevdons use \\f‘ fosne,
the individunl sprinst whom the serious useof forse was uesd, or ifthe m»;iw el s @ minoy or
vnable o consent, the Individoal’s pexg of kin.

WD In the event of 3 dissgesuasat between the persous whic must
cosant o the releass ofla hady-wora camens recoiding phssuant 1o subpaiagraph {4) of this
peiragraph, the Mayor shall seck o resolution In the Supsrior Cowetof the DHadet of Columbia,

) The Superior Court of the Distriet of Columbia shall order the
relepse of the body-worn cumers recording i0it finds thet the rélease Is in the interests of Justive,
Sy B hsre publicly relessing a body-womn camers reoprding efan offtear-invaived
death, the Metropokin Polive Dy sparnent shadk
‘"‘(TE} Consult with an organization with sxpertise In truon and grisf on beyt
prctices for cesating an opportunity for the decedent’s next of kin to view the body-worm
camera reonrding in advance of 1y relesse;
2} Notify the decedent’s neitt of § in of iy Impending release, including the date
when it will be relessied; and
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{3} Offer the decedent’s next of kin the opportunity i view the body-wern
camers resording privately in g non-ley suforcement setting In advance of its velease, and ifths
newt of Kl widh to so view the body-wom cotess reconding, froilitate it viewing,

(e} For the putposes of this subsestion, the teow

13 MFOTA® means Title T of the Disttiot of Columbia Administrative Procedue
Act, effective March 28, 1977 (0.0, Law 186 DO, Offtddal Code §2-531 weseg s

{2) “Nest of kin® shall mean tim priority Srasgtofkinss g‘wwd@si in
Mutropolitan Police mg}m frrvenst Guneoenl Order SOL08, ov s suconssor drostive; and

3y “Serions vos of forme” shell have the sune meming we that teom 34 defined in
MPE Goneral Crder 90107, or iy suceessor dlreuive”,

Seg. 104 Chapter 38 of Titls 24 of the District of Colimmbia Municipal Regulations i3
aaserded s follows
(o) Sectinn 3900 I8 aotended v follows:
{1} Subsection JH00.0 iz snended to read ay follows:
I00:5. Mombers may not raview thelr BWC mmdmgs ot BWC reoordings that have
Been shared with them o assist by indtiad report wriling.™
{2} Subsection 1900.10 is smended to maé s follows:
“3500.10, {2} Notedthstanding doy other law, the Mayon
“{1) Shadl, exevptag provided Iy ;}x\m;&mg}% (b} of this sulissction:

A% Within § business dayy-afer an afficesdnvelved dunth or the
sexious use of fores, publicly relesse the names and BWU recordings of all pificers who
conuitied the officerdivvolved denth or sorious tse of Toree; snd

(B} By Asgust 15, 2020, publicly releese the nares and BWC

recondings of slf offficers who have comunitted an officer-involved death siucs the BWE Progeam
waas T :mi*x,d on Cotober 1, 30145 and

e M&m ofv & case-Bysoase basis in mottors of dignificsnt publiointeest

and after vonsuliation with the Chief of Police, the United States Attorpey's (fice for the
Digtsiet of Columbis, and the Offics of the Attorney General, publicly releage any other BWC
rorordings that may ot @tham*@m he mﬁe&miﬁa pmamt m aF E“QXA tw:;@m
of this m‘sxmtmn i the i@ﬁi@mn&, pmans mtmm ihx M:w\m emi&v or e a mﬁmg\ t qi ihe,}; §s3 0o
songent o s release: (

“{AY For 2 BWO recoiding of an officer-involved denth, the
decadent’s next of king and

“{RY Fora BWC recording of s ssrious use of fores, the individual
sgatnst whom the serious use of fores wes used, or if the individual is s minor or is unsble to
eonvesit, the ndividual’s next of kin,
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SAA) In the event of adissgreement bobween the porsons who aust
conzent 1o the release of & BWO ropording purstst o subiengespd {1) of s paragraph, the
Maver shall seek 2 resphution fn the Superior Court of the Distriot of Columbia,

“(R) The Superior Cowrt of the Distriet of Columbla shall order the
relnacs of the RWE recording if 1t finds thet the release is In the bdercsis of justive.
ey Refbrs publicly welessing & BWO reconding of an officer-invalved death, the
Diopartment thail:

*1) Consult with an orproistion with expertise s nome aod grivton
best practives for creating an opportuadty for the decedent’s next of ks to view the BWC
recording by achvanee of s asleasy;

w023 Nttty thedessdent’s next of kin of #s fropoviding relesss, Including
th date wihen it will e relesseds aad

w03} Offer the decsdent’a next of kin the opportunlly to view the BWC
revording prheately br s novlaw enftrcement setting in sdvancs of its release, and i thenext of
ki wwish to 5o view the BWO rooording, feellitals its viewing ™ '

{b) Sevtion 3801, is amended by hdding 8 new poragrsph (13 o road s follows:

a1} Revoedings ralated fo 2 roquest from or fnvestipetion by the Chalrpersen of
the Counad! Compitics with jorisdiction over e Dipastment;”.

{5} Bection 39024 15 wnended to nead g followy;

“3003 4 Wotwithstonding any other low, within 3 busipess days alter a request from the
Chafrperson of the Cownell Commities with judadiction over the Depactinent, the Departonnt
shall provide nnredseied voples of the requested BWC recorlingy tothe Chairperson. Such BWC
recnings shall not be pulilicly disclosed by the Chistrparson or the Councll?,

() Sention 39901 ix amended by inverttng definitions between the dufinitions of
“metadain’ and “sublect™ 1o read s follows:

wepTaat of kin” shall mian the priority for negt of kin sy provided in MPD Geverad Crder
40108, or 1ts susonssor dirsotive,

waedons tee of Foree™ shall havi the some mesning a5 that tenm Iz defined In MPD
General Order %01.07, or s suecsssoy diventive

SUBTITLE C OFFICE OF POLICE COMBLAINTE REFURMS ‘

Sew. 105, The Office of Citeen Complaint Review Establithmen Agt of 199§, eifective
Miarek 26, 1999 (DO, Law 13208, D.C. Offividd Code § 51101 ef seg}, i smended 53 follows:

{8 Seetion S() (D.C. Official Cods § 3-1104(a}) is amended by shiking the phusse
“There is established 2 Police Complaint Boord (“Board™). The Board shall be composed of §
members, one of whot shall be s muomber of the MPD, and 4 of whom hall have po curzent
Affiliation with any law enforcement agency.”™ and Inserting the phrase “Thee in.esinblished &
Police Complatnty Board {“Board™). The Borad shall be somposed of § membess, which shll
inciude one member from sach Ward and one st-large member, none of whom, after the

&
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expiration of the term of the owrrently serving member of the MPD, shall be affiliated with sny
taw enfbrosmont agenen” fndix place. .
(b} Seetion B {ELC Offietd Code § 51107 iy smended as follows:
{17 & new subssotion {p-1) s added o rond se follows
*e- 1N 1) I the Broontive Ditcotor disepvars svidency ol abuse or misuse of polios
powers that was not alleged by the complainant in the somplaing, the Hxeoutive Divector mays
A Inttiste the Bxevuthn Dirotor’s own sonnphaint sgaingt the subieg

et

podies officer; snd ‘
R Thke suy of te seftons described In subsestion (g)(2) through (6} of
iz section, ‘
“02% The suthorlty peanied pursiest to pasagraph {1} of this subsection shall
include clroumstancss in which the sublect polios officer failed to
¢4} Inteyvens in o sabstguontly reportany wse of foros tncidont in whick
the subjost polies officer sbesrved another low suforcoment offfser, inchuding su MPD officer,
wiilizing excegsive Kiree or sngagias o avy type of misconduct; psuant to MPD Geperad Opder
$(1.07, its sucoessor divevtive, ora similar loos! or fudorad divectiveg or
SR Toumedintely vepont to theie supsvisor sy viclationg of the rules sad
setudations of the MPD commitied by sny oiher MPD offiver, sud sech-lnstance of thelr vss of
Shree oy L use of foree committed by amsthes MPT officer, pursiant o MPD Guuerl Quder
20126, or any suncossor divestivel™,
{23 Subsection (1) is amended by sivildng the phease “subpection (g and
inserting the phrase “subscetion () or {17 in s place.

SUNTITLE D, USE OF FORCE REVIEW BOARD MEMBERSHIR® EXPANSION
Sep, 106, Use of Fovos Review Boged) wembeshly.
() There is establshed & Uss of Foree Review Bowd (“Bosed™), which shall review uses
of foroe as sob forth by the Metropoliten Police Departonent i ity written direstives.
{5) The Bowrd shall consist of the following 13 vottng tasmbers, and may alse include
nof-voting menbers w1t the Mayor™s dististion .
€17 An Assistant Chisf selected by the Chief of Police, who shall serve as the
Chairperson of the Board; ,
£} The Cemmnnanding Officlal, Spesial Operstions Division, Homeland Seourity
Bureay;.
{3} The Conmmanding Official, Criminal Investigations Division, Investigative
Serviess Puveaw;
{4} The Commanding Official, Metropolitan Police Academy?
(53 A Compaider or Jnzpeviof assigned to the Putrol Services Bureay;
{6} The Crmnending Officlel, & ¥ Division
{7) The Commanding Official, Conrt Liatson Diviston;

7
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(8) Three sivilizn membors appolntad by the Mayor, pursnant o ssetion 2(2) af
the Confirmation Ast of 1978, offoetive March 3, 1979 (D.L. Law 2-142; D, Offielal Code §
1« 823.01{e)), with the following qualifications snd no surrent or prior affilistion with law
shfoteements

{4} One member whe has personally experienced the we of force by a law
snftrcement offier;

{8 Ome member of the Distvict of Columbia Bar in good standlog; and.

{003 One Datriot vosident connmnsty mevaberg

{9y Two clvilion members sppotnted by the Cowne il with the following

aualifications and oo corrent or pulor aifiliation with Jaw s.,ﬁiﬁfs,mmit

{43 One msmber with subjoet nwtter sxpertior in crindnal fostics policy;
and

{R) Dos mermbor with sulifect matier sxpertise i Jow enforcoment
oversight sed the use of Tores) and

{10) The Bxecutive Tireetir of the Offiee of Palige Compislnte,

Seo. 107, Seotion 3e) of the Condiunation Ant of 1978, affective Mavek 3, 1978 (D0
Law 2142 DO, Offetal Code § 1333016, fe amided sy tollows:

{s) Brrageaph (38} &8 smendedd by steiking th phease ) and® &m:i inserting a somicolonin
its plaos.

(b Prusgeaph (35 38 aeended by strildng the period and inserting the phirase % e i
e place

{6} A iew pasagraph (40} i3 added o read a follows:

“{48) Use of Foroe Review E@mﬁ, cxtablished by sootion 108 of the

Comprehensies Polichiz and Justios Refnn Steond ?‘nwg,:ermy &mmmm st Awt of 2020,
picend on sshergeney basinon July 7, 2020 {Snrolled version of Bilf 23-825)7,

SUBTITLRE B ANTEMASE LAW REPEAL

Seo. 1OR, The AntbIntimidaiion sad Dafaciug of Public or Frivate Property Criminal
Penalty Act of 1982, elffentive Mareh 10, 1983 (LG, Law 42023 DO, Offclad Code $22-3312
ef vegy, fo noended as f@l@(}\w

{a) Seption 4 (DO, Official Code § 22331203} ix mpeated.

{}»} Seotion HbH{DLO, Oifieial Code § 233120400} s amended by steiking the pheess

“or geotion 4 shall be” and nsenting the g@hmxf: “shall be™ in ts plaes,

See. 109, Rection 23-581a-3) of the Distdot of O s:siumh a Offtoial Code s amended by
giviking the vhrase “sections 2231121, 22-3112.2, and 22-3112.37 sad inserting the phuase
Ssacfions 22-3112.0 and 22-31 1227 in its place.

SURTITLE B LIMITATIONS ON COMNSENT SEARCHESR
8
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fieo, 110, Subchapter 1 of Chapter 3 of Title 33 of the Distriet of Columbla Offieial Code:
iy anended by adding 2 new section 23526 to read an follows:

*223528, Limitstions on consent ssarches,

“7a) T cnses where a search s based solely on the subjet’s consent fo that seaveh, and is
ot sxsonted prosiant to & warmet o conduscted pastastdo s applicably wxesption 1o the
vt reaprivement, sworn mesnbes of Distriet Government lawe enforesment sgencies shall

(1) Pefor to the search of & persén, vehidly, home, or piopaity:

“LAY Bxplain, veing plaln sud sdple Tanpuage deliversd in s calm
dewmennor, 18 the anbjeet of the seaved i belng asked 1o vohuntpeily, knowiogly, snd
intelligently consent 1o o soarchy

) Advise the sibjeet thaty ‘

SEYA senroh will net be sndested 1 the subject reliwes 10 provide

vonie to the sowecly; and ,
(1) The subject has 3 fegal dgbt to decling b consent to the
seavaly

B Obtain cossent 1o search withowt thrests or prowdses of any kind
belng soude do the suljesy

D) Condirm thatthe suljedt understands the infwination compumicated
by the offiver; and

SRS Use fnterpratation servives when seeking consent to condust & ssarch
of & peosen \ |

“13 Who tasnot adequately taderstand or oxpress tonselves in
spoken of writtes Bnglich; ar v
' SO0 Who is deaf ot hand of heardeg.
¢33 I thie yworn member it wonble to obtain sonseg fom fhe subiect, veltain

froan conduntiog the search.

() The requivements of subseotion {1} of this section shall not apply 16 searches
execnted parsant 1o & warrant or conducted parsiiant fo an spphicabie exception o the warant
fpquivesme,

“{a)(1) 1§ n defendant moves to suppeess any evidencs obislned in the cousg of the
search for s offenss prosecuted in the Supsrior Cowtof e Distdet of Colambia, the court shall
consider s officer’s Silure by comply with the requiramonts of this section as o feolor is
dstermduing the voluntaiiness of the sonitat

#2} There shall be a preswnption that a seavel wes noncnnsensusl i the evidenes
of sonserd, inpluding the warnings reguired in subsortion (1), is not captoved on By -wom
samera oy provided Inwriting. }

) Mothing in this section shall be construed to creste a privateright of action.™

M
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BURTITLE G MANDATORY CONTINUING EDUCATION EXFPANSION;
RECONSTITUTING THE POLICE OFFIURES STANDARDS AND TRAINING BOARD
Ses, 111, Tide U of the Motropnlitan Polive Depurtment Application, Appohment, and
Tratning Rmma ements of 20040, sffexttvs Ootober 4, 2000 {00, Tavwe 13-160; B0, Offieisl
Co d@ 5§ 310700 o s, Is ansnded ao follows
() \g,\){?{)i‘i 2030 (DO, Official Code § $-107.040)) I8 smsaded ax follows:
{1} Preagraph (2) s domnded by stiiking the phavtes “blased-based policing” and
Tosesting the pheass “hinsidbazed policing, tacis, and white supssmagy” i s place.
{2} Pamngroph () Bramended to read a3 Hollows:
%) Limiting the useof force and employing do-escalation laotios”™.
(3% Pavageaph 4] Iy muended o rord an Rollows
(4} The probibiticn on e we bl nock restaaiineg ™
{4} Paragroph {3} s snended by striking the pheass *; sod”™ and Insorting 8
serioolon in its plaos.
{53 Parsgraph {6} i saended by striking the peripd and nsortlng 4 semieclon in
s place.
{8) Muw pevipraphs {7 nd ) e ndded w0 read ey Tollows:
“h {}&mﬁm © voluntey, knowing, sad nﬁﬁmﬁmi paiseat Bom 'iizg subjest ofs
search, when fhat seavch iz busad selely on the sahisof's sonsent; and
8% The duty of o swormn offieer to report, and the moethed for reporting, suspected
wisconduet or sxcossive uae of fores by o Jaw safreoment official that & swom membar
phsarves oF thet comes to fhe swol invnders sltention, 8 well ey any poverning Disuiet laws
and repulations aod Deputment written disestives™,
£0) Seetien 204 (0.0 Official Code § 5-107.03) is sinended as follows:
(i;e Subseotfion (1) Is amended %:sy striking the phease “the Distriet of Columbla
Police’” and Inseriing the phowse “the Polies” in s place,
{2 Subsection (b is sinended s follows:
{“a} The feadd -in imgﬁ&gez i smended by stetldng the phivass “11 porsohs”
and inserting the phasss “15 persons™ in Hx plase.
(B3 A new pasegeaph (2A) s added to road gy follows:
24} Bxvcutive Dirsctor of the Offies of Police Complaints or the Bxeoutive
Thrector's designes:”™.
{0 Paoagraph (3 §8 aunended to read as follows:
“3) The Attorney General for the Distdet of Columbia or the Altorey General’s
designee”. v
{03 Paragraph (8) is amended by stiling the peried and inserting the
phease * and” i 15 place,
(£ Paragraph (97 Is awnended 10 tead as follows:

i

»
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e Five conanunity represeniatives appointed by the Mayor, one each with
sxperise In the following avsast
SEAY Oversipht of huw enforesment;
SURY Brvenile fustice refoney
0% Cehiningd defonsy;
10y Gendeshused violenve or LORTQ souial services, policy, ot
adveonsy; and )
HE Violnes prevantion or intsevontion”,
£3) Subseotion () Is anvendedd by sirildug the pwase “promptly afipr the
sppoiniment and qualificaion of s membery™ and inserting the phease “by Beptetber 1, 2000
s He plany, _ J
() Section 205(s) (O.C. Offieial Code § 5-107.04(2)) is swsnded by adding s new
paengraph (940 4o read s Bollewst
SBAY I the spplicent has price servies with another law snforcement or public
safitly sgeney In the Distoot or another juddsdistion, nfoanation on sy alleged o sustained
miisconduet or discipline mposed by that law suforcement or public safety agoney?”.

SURTITLE H, IDENTIFICATION OF MPD OFFICERS DURING FIRST
AMENDMENT ASSEMBLIES AS LOCAL LAW BNFORUEMENT

e, 117, Section 109 of the Fist Amendmen Assemblies Aot of 2004, effpetive Apeil
13, 2005 (0.0, Law 15358 DO Offiold Code § 3-331.08), I smended ax follows:

{1 Dieslgnate the existing tert ag subsection {8}

(b} Addd naow subsention () 1o read a8 follows: )

by Dohrsg 2 Plest Asendment assembly, the veiforms snd hebnets of offfows polieing
the sssambly shall prondusnly ienttfy the offfoers” aifilistion with lood law euforcement™, ‘

SURTITLE L PRESERVING THE RIGHT TO JURY TRIAL
- Ses. 113 Ssetioh 16-705(0)(1) of the Distriet of Columbia Official Code is anmended ay
fstlowi:
{6 Subpacgraph (A} is amended by stiidng the phrase ®) o and ingerting o semizolon
in Ha place
{1} Subparagraph (B} is amended by striking the phmse ™ and” snd inserting the phiase
* o™ i Hs place.
(£} A newsubparagraph (O} iv added 1o read s follows:
SN The defendant is charged with an offenss widsn
_ “(13 Sextion ROGEHTT of An At To establish a code of law
for the Distict of Columbis, approved March 3, 1901 (31 Stat. 1322; D.C. Officiel Code § 22~
4040} 13k

i
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© ) Section 432a of the Revised Statutes of the Dshictaf
Ciolumbia (D0 Offclal Code § 22405013 o
S Section 2 of ArAst To confer conpnrvnt jurksdiction

o the polie court of the Distdet of Colirnbin in cortidn vasey, approved Juby 16, 1912 (37 St
19%: 00, Official Code § 22807 and }

G The person whe ealleged 1o have bren the victim of thw
offense fn 8 law enforesment offieer, au thet ferm 18 defined in seotion 432(x) of the Revised
Ntatutes of the Disidet of Qulumbia (DG, Offictsl Code § 2240500% aad™

SURTITLE L REPEAL OF FAILURE TO ARREST CRIME
Be. 114, Section 400 of the Rovised Statutes of the Distriet of Cobumbla (6., Offinial
Code § 5-115.08) 18 wpeiled,

SURTITLE K. AMENDING MINIMUM STANDARDS POR POLIIE OFFIUERS
Sew. 115, Seotion 202 of the Orenibus Polics Reform Anendiwent Act of 2000, effective
Optober 4, 2000 (D0 Law 13160, DO, Ol Code § 51070113 amended by adding & new
sulssnttion () to voud s follows: _
() An sppicant shall be ineligible for sppointment a8 8 swhm member of the
Mistropclitar Polise Departeant i the applicast;
¥(1Y Was previously detormined by 2 law anforocnaont sgoucy to bave srnmitied
serious misconduet, oy determined by the Chiel by Greorsl Ordery
S} Was provicusly foominated o fvoed to resign for isciplingry reasons from
sy conynissionsd o reoruit o probationay position with ¢ law enfiuoainent agency; or
S03) Provioualy sostpned from & law snfbrosment sgeey to'avoid polentiel,
wroposed, or pending adverse disciplinary setion or lormination”, '

, SURCTITLE L. POLICE ACCOURTABILITY AND COLLECTIVE BARGAINDIG

ACREEMENTS

Gep. 116. Seedon 1708 of the Distriet of Coluabls Govanment Comprelionsive Merdt
Persormel Aot of 1978, effective Maroh 3, 1979 (D.C. Law 2-13%; D.C, Official Code § I-
£17.08), Iy wnended by adding s nyw subseetion (£} to roud ae follows

o)1) Al matters pertaining to the discipling of swom Inw enforpement personnel shald
be retatned by managenien sud not be negotiable.

(23 This subsection shall spply to any collestive hargaining agresments enfered

into with the Fraternal Crder of Police/Metropoliten Polive Departvaent Labor Conmnittee afte
Septermber 30, T020.7.

SUBTITLE M. OFFICER DISCIPLINE REFORMS

12
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See, 117, Section 502 ofthe Omnibus Pablis Safety-Agency Reform Ameninent Act of
2004, effective Septembue 38, 2004 (1.0, Law 15-194; DnC. Official Code § 5-1031), s
seaded a8 Tollows:

{8} Subseation (a1} s swended as follows: _

{1} Prrsgraph (1) fs simehded by stetking the phirase “subsection (b) of this
section” sod zz:m‘imw the phease “paragraph (LA} of this subseotion and subssetion (b of this
section™ in itz place

) A new pangosph {1473 33 added to read s Bllows

SELAY I the aed or osowrenee slfegadly sonstitaling canse hyvolvs the serdons vee
of forse or ndicates potential erlmingl condoet by & swank smeniher o sivitin sioploves §f the
Metropolitan Folive Dvpnrtment, te peiod for commensing 2 eomvetive or sdverss sction undes
-this subssotion shall be 180 dave, notncluding Settedays, Sundayy, o legal holidays, after the
dode that the Mammhmﬁ Polive Depastimont had notice of the act of soeurrense allugedly
constiuling cause.™

£33 Paragraph (2) ¢ wenended by stifking the phease “podgraph (1) aod inserting
the phrass *;\amgmgim (‘E} and LAY ln il ;;}Ema

{5} Subssction (b} iy snsnded by steiking the yhr‘m& “the 90-day period” and inserting the
phrase “the 90-day o 1B0-day podind, as spplicable” inBis place,

See. 118, Bection 8-41001.5 of Chapler 10 of Tile 8 of the Diziiet of Columbls
Sunteipad R{z@mmmm v amended by stelking the phinss "reduve the penalty™ snd lnserting the
whrame “ritace or incrense the penalty™ in its pEam\.‘a

SUBTITLRN. USE QR FORCE i\i&@&f’vig
Hea. 119, Use of deadly foren,
fay For the prrpocy oof this seotion, e e

{13 *Dentdly Sree™ muions oy forse thatds ikely orinte snded o cause serious
bodily infury or death,

(2 “Disadly weapon™ means any objech, other thag a'hméy part or afationary
phisct, that in the menner of Hy aotoal, sttempted, or Yeoxtensd wse, is fikely to cause serious
bodily fjury or duath.

{3} “Serions bodily indury™ socans tictrene physioal padu, s, o bapaloaent of
physical conditon, iniuding ;}izymwzi injury, that nvolves;

{A) A suhstantial risk of deatly
{R} Projvcied and obvious disfigivement;
{3 Protracted loss o impairment of the funotion of & bodily member or
orgamy; of
{0y Protracted loss of cossciousness.
(b} A low enforcement officer shall not use deadly forve against a person unlesy:

13
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{1y The law enforcerent officer reasonably believes that deadly fores is
framediztely voscisary to potect the lw enforcement offiver of another person, nther than the
sublect of the use of deadly forve, from e threat of sérious bodily infury or death;

£2) The law exforcement officer”s sotions are reasonabie, given the totality of e
shroornstances; snd

{33 All other opiions have beon exhausted or do not rsusonebly lend themuelves to
ihe clpumstanses,

{53 A trier of Faot shall consider

{1} The ressonableness of the law enforcement pificer’s bolief and actions frorp
the perspective of & resvnable law enfivesment offivar and

{23 The totslity of the shimunstancag, whivh shall fnrhede:

{4} Whether the siljost of the wee of deaslly forog
{1} Possessed or sppenied to possess i deadly weapon; and
{0 Bofuged to comply with the haw epfbresment offfos’s lawld
arder to sursender s object belioved fo be a deadly weapon prior o the law enforvoment pffise
wshg deadly Riees

4

{8 Whether the low snforosment offiess cogoged in de-esonlntion
mossures prior to it use of deadly forve, naluding taliag cover, wiiting for badkag, teping to
snloy the sublest of the use of foros, or vaing voredendly fores prioy i the uss of deadly foweg
sd

{0 Whsther any conduct by the by enfrcerant offiver prior to the vee
of denddly Fore fncressed the rigk ol a conBontation revulttog In deadly Bros helng wasd,

SURTITLE O, RESTRICTIONS ON THE PURCHASE ANDY USEOF MILITARY
WHAPONRY
Bes, 120, Lindations on oy wenpony sequired by District law eofbrooment
apehise.
{2} Bephustng b Flsoal Year 2021, Disttlet oy enforcomsst agencies shall not acquine
the following propeny Shrough any progras operated by the federal govarnnent:
{1y Amaunition of LS50 caliber or higher;
{2} Axoed or srmored airveelt or vebicles;
{3} Baydnitgy
{4} Bxploatves or pyrotecheties, incloding grenades;
{5} Fiveanh mufflers or silencers;
(63 Firesrms of 50 calibry or highes;
(T) Firoseny, frearm acoessories, or other objscts, designed or capable of
tmmching saplosives or pyrotechnics, inchuding grevade launchers; and
(%) Rerootely piloted, powered aircruft without s erow sbeard, including drones.
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{iﬁn\i} ‘i:f' & Qtsmm faw mimﬁmmm iiu‘fi‘kb} regizwm ymmﬁy iizmm*%z 8 pmm s s};}wtwﬁ

‘.‘:s, g{u st N ;ﬁiﬁﬁﬁf}}” aemwiﬁﬁ wmb 3 wi&ziz‘; ‘i»% s:“'i}«*’ aﬁesr ﬁm date of &21& x*a,qmsz,
(23 If & District law snforcement agenny aoquines propaity through s prograns

@pam%eﬁ by the federal govemment, the District Tow enﬁsmmem spsuey shall publish notice of
the acquisition on & publicly scoessible website within 14 daya affer the duto of the sequisition.

{8} District lnw ondorverment apencies shall disgorge shy eoperty deseribed in subsection
{n} of el section that the sgonsies swrently pogsess within 80 days sfter the effective dato of
this sk

SURTITLE P LIVITATIONS Ob THE USE OF INTERNATIONALLY BANNED
CHEMICAL WEAPONE, RIDT GBAR, AND LESS-LETHAL PROJECTILES

Sew. 121, The First Amendment Assombliss Aot of 2004, offective Apeil 13, 20053 (0.0,
Law 15358 DG Oiffadad Cods § 533000 o seg), inamended a3 followsy

) Seetion 102 (L0 Offiodal Code § $331.0%) is snended a5 Bllows:

{1 Favagraphs (1) snd {2} wre redesignated an perageaphs £2) and (4) respectively,

{2} A new paeagraph {1 i added b0 read b follows:

#1} "Chetoieal Sritant” meany tear gas or auy thenied that can wpidly prodocs
sensory Iitation or disabling phyrstcal effeots in hunies which ﬂmﬁgspmx within ashort e
following terminstion of axposuzs, or any substuos produibited by the Convention on the
Frokibition of the Developent, Praduction, Stockplling wnd Use of Chemjond Weapons and on
thelr Destroition, offostive Apdl 28, 18077

{3 4 wew prgraph (B s g aified to read as follows:

31 “Lens-Jethel projontilos” menns ang reunition that may ovose bodily oy o
death through the tansfer of koetic encrgy and Blunt fores tranmy, The torm “lessdethal
projestiles” includes subber or fonne-covered bullets and stan gremades™

(b} Seption 116 (DLC, Official Cods § 5433118 s anstnded to read as-follows:
“Sep, 116, Use of viot gear and riot tantios ab First Avnondment assemnblios.
“{a‘%{i} ‘N@ %ﬁﬁﬁ&rﬁ i riot g ;my e degﬁm x\:ci m m\g'mv‘\i;ﬁ? ton Yix %& fmm@z}sz&mi

J sie:s}*maw of afﬁfmm in viot wem*
“{;\} ‘\‘%‘mﬁ | be consistent with the District’s policy on Fisst Amendment
asserbliss; and
“(BY May not be used a9 a tactic tn diapﬂ?&e & First Arpendment asssmbly.
) Following any deployment of officors In riot goar In responss to 8 First
Amendment sasemnbly, the comumander at the seene shall make 3 wrltlen report 1o the Chief of
Polios within 48 hours, and that report shall be available to the publis.
“EH 1Y Chemdeal Irdftants shall not be used by MPD to disperse a First Amendment
assenbly,

i3
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2y The Mayor shall redquist that any Rderad law enforcsment sgency opereting
in the District refiedn fom the vse of chenieal Iritwots © disperse a Pirst Ameadment asseadly,
“fo¥1s Lesed aﬁm profectiles shall not be used by MPD to dispbrse & First Amendrment
assemably.
¢} The Muyos shall request thet any federal law sufoeceiment agency operating
it the Distrior softnin Som the uee of lesdethud projortiles 1o dispérse 3 Pt Amendment
azecrably.”,

SUBTITLE Q. POLICE REPORM COMMISSION

Seo, 122, Polite Reform Commission, _

(a} Thore s extebiished, supponed by the Coutell's Comndities of the Whols, & Police
Kefevm ammmam {‘*& ﬁmmzs&wﬁ‘*} m u\i&m%k‘m mﬁi : ma{ ;}x *‘i’«?m&? m ﬁw E}zsmm amﬁ prmme

{b}{ i} The {.fsmmmsmx skl be wmg&rzsﬁei a’é ’3{} mm*«.,sezz i&mm ﬁ\}m mmm %he

following ehtitien

{A) Non-dww enforesinent Distdot governmant sgencies;

{81 The Offics of the Attermey Gonerd for the Distictof Columbiyg

{0} Crionfead and Ryvenile Justive reform organizationy

{9 Black Lives Maber DOy

(R Bduestional inglitations

{F) Favenilod advocasy t&rgmizaﬁam;

{3 Stdente vt youthe-lod advotasy arganizations;

{HY Rotprning sltoen srgmizations;

{1} Vietim services organiaations,

{1} Seuial seevives orpanteationsg

{03 Mual and behuviorsd health orpantzetions;

(L} Senall businesses;

{4y Faithebased srganizations; and

{93 Advisory Nelghbashood Comumissions,

) The Uhatrnan of the Counell shall:

{4} Appoint the Comtnission reprosentatives no later than July 22, 2020;
g

{R) Designate a repressatative why i not emploved by the District
govermrnent as the Conundssion’s Chatrpsrson.

{o}(1) The Coramission shall submdt iy recommendations fna report to the Mayor and
Counell by Decswber 31, 2020, ‘
{2 The report required by pamsgragh (1Y of this subsection shall includs analyses

and recommendations oo the fellowing toples:

(A The role of swom and specisl police officers In Disirict schooje;
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(B} Alternsiives o police responses o incidents, such 8% compimnity-
hased, behaviors] hialth, orsocial services co-responders,

{3 Police disviphine;

{1 The integration of sonflict reschution stiategies and restorative justice
practices info pollsing; and

{8} The provisions of the Comprebensive Policing and Justice Refomm
Seeoad Butrpaney Amendinent At of 2020, paisad on emergency basiy on Juby 7, 3020
{Raeoled worsfinr of Bl 338353

{8} The Comoission shall sunset upon the delivery of s voport or on Decembae 31,
2830, whichover is Tater.

RUNTITLR R, METRO TRANSIT POLICE DEPARTMENT OVERSIGHT AN
ACOOUNTARILITY

Hen, 123, Sectfon 7 of Asticle XV of Titls 1 of the Washington Metropolitan Area
Transit’ R&g&ﬁﬁﬁm‘s Cotnpact, spproved November §, 1966 (30 Stad 1324 D.C, Offieid Code §
23 IOTB1L7N, Iy amended g5 Rollows:

{4 Subsection () I dmended by adding & new prevgraph (1A to read as follows:

SCTAY prodibit the nee of sxflucement quatss o evalualy, eonlivizs, or Hecipline

" members, ncluiing wxih mgtzz‘d to the sumber of areests made or eltations or wmxmgx eweds®,
b A pow subusetion (1) s added tovead o follows:
KL The Authosity shall sstablish & Polics Complaints Boand o reviow somplainty
filed sguingt the Metro “Transit Folics.

#00) The Polies Complaints Boued shall somprize dight metebas, two eivilian
mentbers appointed by cach Sipastery, snd twe oivilian members sppointed by the fedarl
sevemment,

#3% Maombars of the Polics Complaints Board shall not be Awthority smployess
anad shall have oo current affiliation with low enforcemant.

“r43 Membss of the Police Complaints Board shall serve withont compensation
but may be relmbursed for nevessary expenses incusred as Incidut i the parforassce of their
duties.

“(5} The Police Complaints Board shall appoint a Chaleperson and Vies-
Chatrprrson fom ampng s members,

8) Pour mosnbers of the Polive Complaints Board shall constitete a2 quoruis, ind
00 fotion by the Police Complaings Board shall be effoctive tnless s tmafority of the Folice
Coreplaints Board prosent and voting, whish majority shall inslude at least encomentber from
sach Signatory, concur thereld,

“{7} The Police Complaints Board shall meet at least monthly and keep minules

of iis meetings.
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#8) The Police Complainiz Bosrd, thiopgh its Chnivposson, moay smploy qualified
persons or utilize the servives of qualified voluntesrs, a8 necessary, to perlorm diswork,
including the imvestigaiton of complaints.

‘ “53 The duties of the Folice Complalnts Board shall inohele
#A) Adopting rulns and regidiiiong governing Remestings, minutes, and
Tutovnal provesses; and
SR With rospect fo the Metro Transit Polics, reviewdug:
¥y The munbsy, trpe, sud disposition of cithen peaplaings
received, investionted, sustalned, vy otherielse rosobved;
HEHY The e, netions] orgin, gender, and spe of the complainant
and the sdgent oficer or officery;
*{3ii3 The proposed and achsal discipline huposed on an officer ag s
reault of sy sustalned citizen complaing
vy Al ase of fores Incidents, serfous ve of foroe incldanty, and
serious physioal injuy Tncidents; aind
“fvy Any n-custody dedih,

*C10Y The Police Complaints Bosed shall have the suthority o recebvesong Tndishe
spninst mensbors {:»f the hstre Trangit Polies, which shall be reduead o sriting sd stoned by the
complainant, that allege sbuse or misuse of police powers by such membses, ncloding: '

“{A} Horessment;
“{B} Tise of forve;
“0Y Use of language or conduct that is insudting, denivening, or

hurnilisting;

13 Digerbninatory troatoent based upon v person’s s, volor, religion,
Aetionad erigin, sex, sgs, mavitsl status, personal appearnce, sesual otientation, gonder idontity
o expression, Snuily responstbilities, phystval disebility, matricnlation, political atfiintion,
sonrey of income, or plece o residence or busibess

R Retalintion ngaingt o ;:sz::mm for filing a comphting and

“Fy Failure 1o weay or daplyy requived identifieation or to dentify cneself
by name nd budge pumber when sequested o doso by s member of the ;im&s 1o

LI the Metve Tonnsit Folive reveives & complaint contahuing subject wiathee

that i covered by paragraph (10) of this subseetion, the Matro Translt Folive shall fransmit (
complalat i the Polles Complaints Board within 3 business duys after roceipt.

N2} The Pelive Complaints Board shall have timely and complets access o
information and supporting dwumsﬁmﬁwm specificadly related to the Pelics Complaint Board's
dutles and suthority wnder parsgraphs (Fhaad (10) of this subseotion,

BC13Y The Polive Complaints Roosed shall heve the authority 1o dismiss, conviliste,
mediate, nvestigete, adiudicate, or refer for Ruther aotion o the Metro Transit Polive 8
complaind recgived under pavagraph (16 of this subsetion.
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‘ “(i«i‘;{&} I devsnsd approptiste by the Police Compluints Boand, and I the parties
agree o parnticiate tn s concllintion process, t%ga Poties Complalnts Boad may aticmpt i
revelva & complaint by sonsiliation,

“% The concilintion of & complaint shell be evidenved by s written
agreement gigied by the parties which may movide for oral spolopies or BEFUTANCCS, written
vndeniakings, of suy othey terms satisthctony 1o the pueties. No orad or written statenents niads dn
concilistion proceediogs vy besed oy & bais Torany dixtipline ar reopmmended disciption
againgt @ subject police officer brofficers or i soy oivil or exlinioel Hifgetion.

{15 If the Police Qﬂmpimi’s Board refiws the complaint to medistion, the Board

shaﬁi \&%Rﬁéiﬁ*" kY Emh,ﬁi madmﬁ.mra Session wﬁ& % mee:iiamn Tﬁ&a m@ﬂi&hﬁﬁ provesy wmay sontinge

W mﬁtw statemant maég, ﬁmmg, a‘iﬁ snsdintion prtsend may he nsed a5 a. bmg for aﬁy diseipline or
soconunended discipiios of the subject polics officvr or offfces, nor Inany ohvll or cpimingd

Ex;igam o, sxospd oy viherwize provided by the rules of the conrtor the miles of ovidense,

H18) H e Polies (;xamylmm Hoard refors s pamplaint for nvestipation, the
Poged shall soddpn an rvestipador W fvvestd gate ‘the cofplaint Whek the bvesst] gﬁim completes
thed 311\?&*::&&%3&& the avestipator shall sunsnrize the ‘{‘Qiﬂi&: af thetnvestigetion
fovestipative ropost which, slong with the lnvestigative fils, shall be tnweited to the Bowd,
wiish iy ordor an evidentiney Teweing,

ST The Palice Complaints Bosrd may, aler an lovestigation, sesign s
complainting mm;ﬁmm

saviiner, who shall make writton Sodiogs of fectrogaritng ol
nmtcml fssues of faoy, sod shall detorming whother the Rots Sund sustain or 46 not susiainaach
sotion of misoonduet. IF the complain sxaning detormings that one or more allegations in
m{x emmimm is sisinived, the Polies Complaints Bowd shall tatsmit the grtive complaing file,
fncluding the marils determination of the somyplaint sxarainer, tof the Metro Transit Polios for
sprreprinte soton

(18} Raaployoss of the Meno Traosit Police shall conperate fully with the Police

Somplaing Board in thy fovestization snd sdjndiostion of 2 complaint, An euiployee of the

Mefro Translt Police shall not retaliate, directly or indireotly, apniust 3 person who files 2
conplaint unger this subssction, ‘

“19) When, In the determination of the Polits Complaiots Board, there is reason
to believe that the miscondust alleged in s complaint ordisclosed by an Investigation of a
mm'pimnt razy be orimingl in nature, the Polive Compluints Bosrd shall refer the malter to the
syprepriste authorities for posaible criminal prosecution, slong with a copy of all of the Police
Complainty Board™s Slos relovant fo the matter being referned; movided, that the Padice
Complaints Board shall make arovond o¥ sach refirenl, sd asesrigin sad recoed ihe dis sposition
of vach matter referred and, if the sppropriste aa.zﬁ}omms decling i wilting 1o prosecots, the
Police Complaints Board shall resume i3 provessing of the complaint.
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SL20) Within 60 days before the end of ench Hacal yews, the Police Complainis
Rosrd shall fransmil 1o the Boand and the Signatories an anmeg] foport of ity openiions, jnchuding
any poliey recopunendations.”™,

TUTLE I RUTLDING SAPE AND JUST COMMIDNITIES.

SUBTILE A RESTORE THE VOTE

See. 201, The Diswdet of Columbia Blection Code of 1955, spproved Augnst 12, 1555 (69
Stat, 6% DO Oficid Code § 1100101 eraey), B arnended as Hlows:

{a) Seotion 2(2) (.G Offfelal Code § 1-1001.02(23) s amended as Sllows:

{1} Sobpsungraph (O is snetided by siriking the samicolon sod ingsrting the
pheasy ™ and™ in s plaes,

{3 $u§§mﬁgﬁgh (I s repenlad.

(b} Seorion 5{a (0.0, Official Code § 1-100L.05()) is amended by adding vew
puraginphs (OB and (00} to réad o5 Hllows:

“EOH I advanee of afy spplicable voler rogistmiton or slseaios hallot
submission dendlines, provide, & every quatified slector I the Depactment of Corteotions” coe
or oustody, and, beglnntog Janaey 1, f"i}’?_i sndeaver bo providete svay qualified slostorin the
Burean of Prisons’ cave or susiody

HAY A vobor registration form;
“{‘&} A volsr goidey N _ ‘
SO Bdusationsd suaterials shout the ’:m;zs,smanmaf voting snd the right of
an Individuad cosently incarcerated o with sordining! record 1o vets in the Distilet; angd
Sy Without Bestrequising an absoutes ballot sppBioation to be sulinitted,
an whosntes ballog

“{’3{3\ Reginning Jewary 12021, upen revstving fnfbrmation purstinat o seetion
TR, 433, or (A From the Superdor Court of the District of Colubla, the United Stales
Disgtriet Cowet for the Distiot of Colunbia, or the Bures of Prisons, notify & qualified dlector
Tvarcentid for s felony of the gualified elector’s right to vots;”,

{£} Section 70 (.0, Officlal Code § 1100107005 1= amended as follows:

{1} Poragraph (1) Braserded by steiking the phease “vegietvant, upon notification
of a régglsipants Incagcerition for a convietion of a Rdony™ and dnserting the phease “registent?
in its place.

{2y A now paeageaph (4A) I added to road as follows:

“4AY Beghuting on Jenuary 1, 2021, atleast monthly, the Boand shall request
o the Boresy of Prisons the niie, looation of incavcersdion, and contact nformation for cach
quatified elector in the Bureay of Prsons” care or custody.”,
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Row. 202, Svotion § of s Aot To civads v Depariment of Correttions fn the Disteint of
Cotumbla, effective April 26, 2018 (DO Law 22-30%; DO, Qificisl Code § 2421 1 08, ix
amended by sdding 8 new subsestion (b1} 1o read as Bollows:

“{le1) Within 10 business duys afier the affective dute of the Comprehensive Policing
wnd Justles Reform Seeond Emergonyy Amendment Aﬁt of 2028, pessod o samprganey %mm of
Sy 7, 2030 (Beeolled version of Rilt. 23*33‘;3} ("aa"), the Departmen shall notify ﬁizgﬁﬁa
tndividuads in 118 care or custody of their woting Highte 1 gmm\am 1 seution 201 of the aot™

TITLE UL REPEALS; APPLICABILITY: FISCAL IMPACT STATEMENT;
EFFECTIVE DATE

Seo. 301, Repeals,

The Conypechonsive Polichng and Jusics Refam B aergeney Avvendrmant Act of 2026,
passed on emergrany basis on June 9, 2020 Enselied version of Bl 23-774), isropealed,

Seo, 302 Applicability.

{2) Seotion 110 ahal ag:sgﬁjg as of Angst 13, 2000,

) Section 133 shall apply «for the onsctment of eoncurring egishaton by the Ststeof
Barvhod and the Ct)xzwmnvmiﬂl of Yirginds, the *z{f?ﬁﬂtﬁ? snd exvetion of the eeishition by the
Mayor of the Distriet of Columbia sud the Govemnors of Marviand sod Virglnds, sud spooosed by
the United Ststes Congrass.

() Sevtion 307 shall apply no of Tale %, 2{}?{}

See, 308, Fiseal mipect shefoput

The Council adopts the fises] brpast statment of the Budgst Direstor as the Haval hapact
staterneat raguired by seotion 4o of the Generst Legislative Proveduses Act of 1973, approved
(etbber 16, 2006 (120 Rt 2038, DLC, Officled Code § 1981878

Sec. 304, Bffective date.

This net shall take offect following spnvoval by the Mayer {m B the event of veto by the
Blayas, aotion by the Couneil to overrde ﬂm veto), and shall remain do oot frno longer than
on days3 as providsd for smergeney acts of the ol of the District o8 Columbia in section
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4 13 \m m* i:he iﬁxwzcﬁ {}f {. \}&m‘;&m Frome Rude Aot approved Decsmbeor 34, V3 {87 St 788

é%g:.?- '**:» 2030
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U.5. Bepartment of Justice

Michael R, Sherwin
Acting United Staies Attormey

District of Columbia

Judiciary Center
555 Fourith 51, NW.
Washingion, D.C. 20530

June §, 2020

VIAELECTRONIC MAIL

The Honorable Charles Allen

Chalrman

Committee on the Iudiciary and Public Safety
Councit of the District of Columbia

1350 Peansylvania Avenug, NW

Suite 110

Washington, DC 20004

Dear Chairman Allens

Thank you for the opportunity fo submit comments on behalf of the United States
Attorney’s Office for the District of Cohumbia on Bill 23-774 {the “Comprehensive Policing and
Justice Reform Emergency Amendment Act of 20207} As members of this community, we are
deeply disturbed by the death of George Flovd, and the circumstances surrounding his death. We
support the fair and equitable reatment ol individuals, regardless of race. In this time, we
reconmit ourselves to our duty as prosecutors—ihat is, to uphold the Constitution and the laws
of the Dstrict of Columbia, and to serve justice for all. We support many of the goals of this
emergency bill, which include ensuring sceountability for police misconduet, and we commend
the Council for is role in Rurthering this goal.

At the outset, we are concerned that by designating all of these proposals as emergency
legistation, the Council is Hmiting the opportunity for the meaningful public and governmental
input that the regular legislative process affords. Some of the proposals in this bill are significant
policy proposals, and merit fuisome public engagement.

The LS. Attorney’s Oftice for the District of Columbia (LUSAD) also has coneerns
regarding proposals in this bill relating to body-worn camera (BWC) footage. First, the bill



proposes modifying D.C. Municipal Regulation 24-3904.9 as follows: “Members may not review
their BWC recordings or HWL u:mmm,g,w that have been shared with them 1o assist in initial
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As a3 threshold matter, it bears emphasizing that the existing Regulation aiready contains
an exception for cases involving a police shooting. This means that, where there is a police
shooting, an MPD member is precluded from reviewing his or her own BWC recording before
writing an initial report. Indeed, in certain situations, the online platform storing MPD BWC
faotage “locks” the videos for review by officials, precluding officers from viewing that footage,
and precluding others from viewing that footage without permission. USAD supports expanding
the exception in the existing Regulation to encompass cases involving officer conduct that result
in serious injury or death, even where there is no firearm invoived. USAQ therefore supports
amending the Regulation as follows: “Members may review their BWC recordings or BWC
recordings that have been shared with them 1o assist in initial report writing, except in cases
involving a police shooting, or in cases imvolving offiver-involvad death or serioas badily
injury.”

LSA{’s concerns below, therefore, only apply {o cases that do not invelve a police
shooting, or officer-involved death or serious bodily injury. These include homicides, sexual
abuse, domestic viclence, robberies, burglarics, assaulits, and other violent crimes committed by
civilians against other civilians.

LSAQ's primary objective is to ensure the accuracy of the initial police report.

Particu!ariv in less serious cases, where a detective may not be assigned, the initial police report

a crucial way to inform prosecutors, the defense, and judges about the facts of the case. Otficer
accuracy in report writing is paramount, and USAQO is concerned about any change in law that
could infringe on accuracy. Frequently, the language in the initial police report is the same
language used in a Gersfein affidavit filed in court or in an arvest or search warrant, upon which
judges rely when making decisions that affect a person’s liberty and privacy. ' The accuracy of an
affidavit establishing probable cause or in support of an arrest or search warrant is essential.

Although not all officers curvently rely on their BWC footage in preparing their initial
police reports, there is good reason why officers may rely on their BWC footage in prcpds ing
their initial police reports, Such use is often to be encouraged in that it has the capacity t
improve the accuracy of the report. Officers often capture civilian conduct and interviews on
BWC. Civilian interviews can be lengthy, and may be difficult to remember in detail or to record
in officer notes. Tt is important that officers accurately capiure in their initial reports what civilian
victims, witnesses, and defendants have said. Inacenracies in capturing civilian witness
staternents will not only inappropriately undermine officer eredibility at a hearing or at frial, but
may also inappropriately undermine civilian credibility at a hearing or trial, when the defense
attempts to impeach a civilian witness based on the conflicting statemnents as documented in the

CA Gerstein affidavit, which is sworm to by a law enforcement officer, is a document filed in court setting
‘orth the facts of a case that provides a basis for the judicial finding of probable cause. A judicial finding of probable
cause is required for pretrial detention.
g
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officer’s initial report. Further, BWC footage may contain excuipatory material, and it is very
important that officers capture exculpatory material in their initial reports. This could include
exculpatory statements made by civilian witnesses, exculpatory evidence captured on video, and
exculpatory suspects that could exonerate the accused.,

The bili also eliminates an officer’s ability to review another officer’s BWC footage in
preparing an initial police report. Review of another officer’s BWC footage can be an important
investigatory step in not only ascertaining the fult scope of conduct, but in ascerfaining what
charges would be appropriate. Further, the bill is unclear as 1o whether a detective may review a
patrol officer’s BWC while preparing the detective’s initial report, which is often a more
comprehens;‘w report. Such review should not be precluded inadvertently by this bill.

Finally, if officers are not permitied 1o review BWC footage before writing a report,
officers may be Incentivized to write very brief initial reports that do not contain meaningful
details, to the detriment of prosecutors secking fo make just charging decisions, defense
counsel arguing probable cause and release conditions, and judges making probable cause and
hold determinations.

Second, the bill proposes modifying D.C. Municipal Regulation 24-3900.10 as
follows: “Nopvithstading sy other law, YEhe Mayory {ed Shall: {10 Within 72 hours after an
officer-invelved death or the s of foree, publiche release the names and BWC
irgs of sl officers whoo >mmiti‘cd the officer-involved desth o serious gee of foree;
and (23 By July 1. 2020, publicly release the nuumes and BWC recordings of all officers whoe
have conunitted an officer-involved death since the RWC Program was created: and ()
asdday, on a case-by-case basis in matters of significant public interest and after consultation
with the Chief of Police, the United States Attorney’s Office for the District of Columbia, and

the Office of the Attorney Goneral, puhiici" l'ﬁi’asf‘ thar BWC reamdm,ﬁns thdi may not
ww-}é otherw & Aot be uicambl 120

1 t‘q wwirhnad

USA(G is concerned that this modification would, in fact, malke it more difticult to
investigate a serious officer-involved death or serious use of force. Such a result, of course,
wenld be contrary to our shared goal of ensuring officer accountability for misconduct, Once
the BWC fooiage is public, both the officer invoived and any civilians involved would be able
to watch it Tt would be virfually impossible for USAO to conduct a full investigation within 72
hours, as a full investigation could inciude all relevant parties, including involved civitians,
testifying before the grand jury.” The early publication of BWC could ereale a narrative that

makces it difficuitto condr ict an investigation, as it may lead wilnesses to a conclusion that
affects their testimony.

2 For example, for an officer-involved death or serious use of foree case that cooured at 5:00 pam. one 3
Friday, 64 of the ailotted 72 howrs would pass before a grand jury was even sifting again to begin hearing witness
testimony.



Further, earty release of BWC could inadvertently publicize the identities of the
witnesses. To ensure police accountability, it is crucial that witnesses cooperate. Even with
redaction of witness names {(which the proposed legislation does not currently provide for), the
neighborhood or focation where an incident ook place would be visible, which could lead to 2
sitnation where witness identities were improperly exposed. Forther, even if redactions are
permitted by the legislation, 72 hours may not be enough time to conduct redactions of all
relevant BWC footage, particularly if there 5 extensive BW footage of an incident from
murnerous officers, 1 the BWC were released unredacted, civilian privacy could be
compromised, as BWC often contains personal details fromy eivilians, inchuding names, dates of
birth, and contact information such as home addresses and telephone numbers.

Because there are situations where it could be appropriate for the Mayor, in consultation
with the relevant agencics, to release BWC footage, the mandatory language of the bill {“shail™)
should be changed to permissive langaage (Mmay™), allowing the Mayor discretion to release
BW footage at an appropriate time, balancing the needs of the community fo see the fontage
with the needs of proscoutors o accurately investigate what happened, and the security and
privacy rights of civilian withesses.

Finally, the prosecution and the government should not malign any suspect, including an
officer, while an investigation is pending, Indeed, as a rule, police and prosecutors do not
publicly release the name of any individual under investigation unless and until the Individual is
charged. Thus, if the evidence does not support charges, the target of the investigation, who is
presumed innocent, does not suffer unjust reputational harm. In contrast, when an officer is
charged with a crime, his or her name is released. Beeause, after thorough investigation, a
police-invelved death or serious use of force investigation may not ultimately resuit in the
officers after 72 hours, regardiess of the facts of the case or the nature of the officer’s actions,
could unjustly malign an officer.

We ook forward to continning to work with the Council to ensure that our laws sre just
and eguitable.

Sincersly,

B s

- o A o RSN

Horadin
xd States Attornsy

witiot of Columbia

o The Honorable Muriel Bowser, Mayor
The Honorable Wevin Donahue, Deputy Mayor
for Public Safety and hustice and Deputy City Administrator
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The Honorable Phil Mendelson, Chairman

The Honorable Kenyan MeDuffie, Chairman Pro Tempore

The Honorable Anita Bonds, Councilmember, hdiciary Committee
The Honorable Mary M. Cheh, Couancilmember, Judictary Commiitee
The Henorable Vincent C. Gray, Councilmember, Judiciary Commitiee
The Honorable David Grosso, Councilmsmber

The Honorable Brianne Nadeau, Councilmember

The Honorable Elissa Silverman, Councilmember

The Honorable Brandon T, Todd, Councilinember

The Honorable Robert €. White, Ir., Councilmember

The Honorable Trayon White, Sr., Councilmember

The Honorable Karl A. Racine, Attorney General for the District of Columbia



