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Thank you for the opportunity to testify for the D.C. Open Government Coalition as the committee reviews the Metropolitan Police Department use of body-worn camera (BWC) video. 


The Coalition played an active role, with the Fraternal Order of Police, the ACLU of D.C., the Reporters Committee for Freedom of the Press and other groups and individuals, in discussions leading to the Council’s landmark public access requirements in the 2015 BWC legislation and rules.
 


The D.C. policy—to treat BWC video under the same principles of public access and privacy protection as applied to all other records—was unusual at the time. Its significance can’t be overstated: it sent a signal to the Metropolitan Police Department and the mayor that, with specific, limited exceptions stated in law, BWC videos must be accessible like any other government records.

 The roundtable today we hope will bring together a broad array of evidence and views on BWC effects on policing and the public.
  Use in court may be the most significant effect so far.
  Beyond that, we offer two main points about BWC usefulness in police accountability: 

· Public access is hindered by high FOIA fees based on excessive redaction;

· Public information about the program and uses of the video could be greatly expanded. 
FOIA access is hindered by an extreme redaction protocol that lacks a clear legal basis and imposes unacceptable costs on requesters 

Requests have not proved numerous.  In 2015, the deputy mayor for public safety claimed that if the public could request BWC videos under FOIA, MPD would receive 4,500 requests annually and 
be required to spend millions of dollars to process those requests and redact videos for release. Those estimates were gross exaggerations, meant to scare the Council into exempting BWC videos entirely from FOIA. In fact, according to the biannual data releases mandated by the law, between 2015 and 2018 MPD reported receiving only 476 FOIA requests. It granted 139 of them at least in part.
  


“In part” refers to redaction, done under rules that are our major concern in today’s testimony. According to the MPD, the D.C. Freedom of Information Act requires blurring many significant details before releasing BWC video (called redaction). MPD employs contractors to blur faces and other identifying information. Requesters are charged $23 for each minute of the contractors’ work, so charges escalate where multiple officers or lengthy interactions are involved. For example:

· MPD told ANC Commissioner Denise Krepp it would cost over $5,000 to prepare video of several officers questioning three boys for an hour on the sidewalk in her neighborhood, an interrogation that aroused public concern;

· MPD told ACLU of DC attorney Scott Michelman he could examine video of 31,521 police traffic stops (offered in lieu of specific stop-and-frisk data ordered by the Council to be collected), which at the $23 per minute rate and some assumptions about the length of each stop was estimated to cost 3.6 million.


Why so costly? The recordings are typically on city streets where there is no expectation of privacy.
  But MPD has an overly broad definition of privacy-protected details that should be masked. The agency FOIA officer began to suggest its sweep in explaining the Krepp estimate to a skeptical public meeting in January.
  

The Coalition has tried in two FOIA requests and an appeal to get records showing MPD redaction policy that guides contractors’ work, and its legal basis, but with limited success. 


We received one undated sheet of paper (see attached). Some of the several dozen listed items to be redacted are obvious and raise no questions, such as details of suspects, witnesses or confidential sources. These would be omitted from paper records at least as long as investigation or legal action is under way. But others have highly questionable legal basis: 

· faces of anyone not involved, 

· face (plus ID and badge) of any officer, 

· any house number or name of residences, 

· any vehicle license plates, and 

· any audio with references to such items. 


We asked a second time for any record showing the context of this paper: who wrote it, when and to whom it was sent, if it is now in effect, any contract that incorporates it, and any correspondence about it (such as from contract staff seeking clarification). MPD found not a single further record.  

The Coalition has asked the Office of Open Government to give an advisory opinion whether this policy of extensive redactions is consistent with the large body of case law interpreting the privacy exemptions in the D.C. FOIA, especially since the single record we have shows no further guidance on how the rules are to apply to specific requests (for example, how the operator will learn whether law 
enforcement action related to a specific video has ended, which can change the privacy standard regarding suspects).  

Public information about the program could be better, and uses of the data broader

We have five suggestions for ways BWC video could serve transparency beyond being available upon request:  
· Improve public reporting by adding analysis of BWC video and statistics.  The required reports are brief and late. Only eight data points are required (hours of BWC video collected; how many times BWC equipment failed and why; number and results of internal investigations of complaints for failure to turn BWC on; number of times BWC video used in internal affairs investigations; number of times BWC video used to investigate public complaints; number of  BWC assigned to different police units; number, result and cost of FOIA requests; and number of BWC videos by type of event recorded). D.C. Code § 5-116.33(a). Early reports were timely but of the five due for 2017-19, four have been late by as much as 10 months. Though they include important data, none are explored further. For example, what is being done about the widespread failure to activate the cameras (shown in the high rate of sustained complaints of such failures--78 percent of 1,514 complaints)? Nor is there any account of the results of the 20,754 videos used in internal investigations and the 3,779 used by the Office of Police Complaints. The public reasonably expects MPD to use BWC video to improve policing and the law does not stop MPD from exploring the data in more depth in order to report how that is going.

· Use mayoral override more often to release BWC video that can educate the public.  The law allows the mayor to release video “in matters of significant public interest.” 24 DCMR § 3900.10. A notable occasion when disclosure would have fostered public understanding was the case of controversial police actions in Deanwood in June 2018 (the “Nook’s barbershop” incidents), where police used force on a summer sidewalk that seemed wildly unnecessary to many. Amid huge community outcry, the mayor claimed BWC video showed important details not seen on cell phone video—but then rejected community requests to see those BWC details.
  In response to a Coalition request for records documenting any disclosures of BWC videos, the mayor’s FOIA officer said there were no responsive records. The law allows consultation with prosecutors and police about such releases but in response to the Coalition’s request for records of such communications (and possible vetoes) the mayor’s office declined to produce internal communications.
· Provide data on video viewing by subjects. Subjects have the right to view BWC video of themselves, 24 DCMR § 3902.5. No public data is available to show whether that right is being exercised or even offered. 
· Improve police YouTube release channel. Released videos were for a time posted some years ago. See https://www.youtube.com/channel/UCSVpCusv_bqfKHyOj21jZqQ (six incidents, 129 total videos). A pilot test of more proactive release could show if reviving this is useful to the public.
· Continue evaluation of the BWC program and expand outside use of data. MPD has offered no public analysis of its own, nor suggested how it may be following the law that directs that it “shall engage academic institutions and organizations to analyze the BWC 
program,” 24 DCMR § 3902.7. The phased rollout of equipment and training allowed an elegant but disappointing comparative study of citizen complaints and use of force in 2015-17 
by officers on patrol with and without cameras. The MPD and The Lab (a study team within the Office of the City Administrator) prepared that report.
  BWC video, as a huge sample of police conduct in the field, is also a rich source for other kinds of studies beyond direct evaluation of camera effects. See, for example, a revealing Stanford review of transcripts of what was said by officer and driver in thousands of traffic stops in Oakland, California. It documented what everyone suspected but couldn’t prove -- large differences in respect shown by the officer based on the driver’s race.

Conclusion

The legitimacy of law enforcement efforts to control crime and ensure justice depends on public perceptions that police exercise their monopoly on the use of force equitably. Perceptions are  more solid the more they reflect facts.

As the National Research Council put it, officers’ actions are “highly discretionary, and individual officers work virtually without direct supervision.”
 With only a partner or a few other colleagues nearby, police are tempted to shortcut lawful and just work methods in hopes of increasing effective crime control—and then to adjust later testimony to show their actions in the best light. 

Judge Shira A. Scheindlin explained in her 2013 opinion in the New York Floyd case, “I was forced to analyze the constitutionality of the stops based on testimony given years after the encounter, at a time when the participants’ memories were likely colored by their interest in the outcome of the case and the passage of time. The NYPD’s duty to monitor stop and frisk activity is similarly hamstrung by supervisors’ inability to review an objective representation of what occurred.” In ordering BWCs, she concluded “body-worn cameras are uniquely suited to addressing the constitutional harms” of abusive policing.


Such hopes for the effects of body-worn camera video also accompanied its introduction here a half decade ago, to bring to light the actual uses of this huge discretion. This new kind of evidence in court is now common, with a host of new complexities in adapting old doctrines of evidence; that experience is worth examining further, perhaps by one of the local law schools. As far as other uses in the District, public access has been limited and MPD is silent on its own uses. 

So the question remains, as the video is used more and police work becomes more visible, is that work improving—doing better at controlling crime and also ensuring justice? 

For the next five years, the agenda should be to make more, and deeper, use of the resource the BWC video affords.

Attachment: “Redactions for Video to be Released” (MPD; undated)
Redactions for Videos to be Released:
If the determination is made that the video can be released, the following should be redacted: 

 
Images: 
1. The faces or any identifying physical attributes (e.g. scars, tattoos, personalized clothing, etc.) of suspects. 

2. The faces or any identifying physical attributes (e.g. scars, tattoos, personalized clothing, etc.) of witnesses or non-involved individuals. 

3. The faces or any identifying physical attributes (e.g. scars, tattoos, personalized clothing, etc.) of confidential sources. 

4. Drivers License or other ID card 

5. The faces, name plates, or badge numbers of law enforcement officers. 

6. Addresses, house numbers, building names, etc. of residences  

7. Vehicle license plates  

 
Audio: 
1. Names, Social Security Numbers, dates of birth, home addresses, and other identifying information of suspects. 

2. Names, Social Security Numbers, dates of birth, home addresses, and other identifying information of witnesses. 

3. The voices, names, Social Security Numbers, dates of birth, home addresses, and other identifying information of confidential sources. 

4. Names and other identifying information of federal law enforcement officers. 

5. Drivers License numbers  

6. Addresses, house numbers, building names, etc. of residences  

7. Vehicle license plates numbers 

8. Information regarding other calls for service 

The Open Government Coalition is a citizens’ group established in 2009 to enhance public access to government information and ensure the transparency of government operations of the District of Columbia. Transparency promotes civic engagement and is critical to responsive and accountable government. We strive to improve the processes by which the public gains access to government records (including data) and proceedings, and to educate the public and government officials about the principles and benefits of open government in a democratic society. 

P.O. Box 73771


Washington, D.C. 20056


� HYPERLINK "http://www.dcogc.org" �www.dcogc.org� -- (202) 780-6020














ENDNOTES





� The New York court case that ended NYPD stop-and-frisk policy in 2013 included a one-year limited pilot test of cameras as a remedy. Floyd v. City of New York, 959 F. Supp. 2d 668, 685 (S.D.N.Y. 2013). BWC adoption expanded nationwide beginning in 2014. Conflicting accounts of what happened surfaced following the shooting on Aug. 9, 2014, of Michael Brown, an unarmed black teenager, by Darren Wilson, a white police officer, in Ferguson, Mo. On Nov. 24, 2014, further protests followed the St. Louis County prosecutor’s announcement that a grand jury decided not to indict Mr. Wilson. By December 2014, President Barack Obama was proposing a federal funding program for police cameras and the report of the President’s Task Force on 21st Century Policing in May 2015 discussed use of new technologies to improve police community relations. After a pilot program that began in September 2014, the D.C. Council in 2015 funded BWC deployment to nearly all uniformed MPD officers. The Council also mandated development, with stakeholder input, of regulations governing MPD reporting on BWC use, and public access to the video. The Body-Worn Camera Program Regulations Amendment Act of 2015 passed in December 2015 and took effect in March 2016. It added only two limited exceptions to existing public records access law: no release of video from inside homes or related to an incident of domestic violence, stalking or sexual assault.





� Nationally, a recent review by George Mason University experts of 70 studies found that initial, high hopes for BWCs have not yet been realized. Use of BWCs has “not had statistically significant or consistent effects on most measures of officer and citizen behavior or citizens’ views of police.” C. Lum, et al., “Research on body-worn cameras: What we know, what we need to know.” Criminology & Public Policy, Vol. 18, pp. 93–118 (2019). Available at: � HYPERLINK "https://doi.org/10.1111/1745-9133.12412" �https://doi.org/10.1111/1745-9133.12412�.





� For example, Fox5 journalist Paul Wagner learned in 2017 from defense attorneys that prosecutors were showing BWC video of field sobriety tests in Superior Court as evidence in their DUI cases. MPD would not release examples unredacted, but the Coalition helped Wagner get the unredacted video from the Attorney General who recognized the First Amendment issue involved (public right of access to materials shown in court). � HYPERLINK "https://dcogc.org/blog/public-gains-access-to-police-video-shown-in-court-and-d-c-attorney-general-admits-to-reporter-his-earlier-denials-were-mistaken/" �https://dcogc.org/blog/public-gains-access-to-police-video-shown-in-court-and-d-c-attorney-general-admits-to-reporter-his-earlier-denials-were-mistaken/�.  In drug and gun cases, where suppression of evidence depends on whether it was seized lawfully, video may settle disputed accounts of whether police conduct in the street adhered to constitutional boundaries. For example, see United States v. Gibson, 366 F. Supp. 2d 14 (D.D.C. 2018) (suppressing evidence since BWC video showed officers’ accounts of the basis for their actions  were not credible).  George Mason University experts surveyed prosecutors early in the movement and found them confident BWC would chiefly help them.  L.M. Merola, et al.,  Body Worn Cameras and the Courts: A National Survey of State Prosecutors. (GMU Center for Evidence-Based Crime Policy, 2016). Available at: � HYPERLINK "http://cebcp.org/wp-content/technology/BWCProsecutors.pdf" �http://cebcp.org/wp-content/technology/BWCProsecutors.pdf�. Defenders dealing with the new form of evidence looked forward to being able to confront officers’ testimony that differed from that on video. But they have also learned that BWCs may also offer opportunities for police manipulation.  Jeffrey Bellin and Shevarma Pemberton, “Policing the Admissibility of Body Camera Evidence,” 87 Fordham L. Rev. 1425 (2019) (reporting that a “cagey police officer with some knowledge of the evidence rules may seize the opportunity provided by a body camera to provide a contemporaneous narration of events leading to an arrest as a substitute for an inconvenient court appearance and generally unpleasant cross-examination”). Available at: � HYPERLINK "https://ir.lawnet.fordham.edu/flr/vol87/iss4/2" �https://ir.lawnet.fordham.edu/flr/vol87/iss4/2�. Police in Baltimore were accused of staging drug discoveries for the camera. See Evan Simko-Bednarski, “Bodycam Footage Raises Questions in Baltimore Case,” CNN (Aug. 25, 2017, 5:48 PM). Available at: � HYPERLINK "https://www.cnn.com/2017/08/25/us/baltimore-police-body-camera-footage/index.html" �https://www.cnn.com/2017/08/25/us/baltimore-police-body-camera-footage/index.html�.  [https://perma.cc/PJ5L-8MNL].  





� The MPD reports can all be accessed from a page on the agency web site: � HYPERLINK "https://mpdc.dc.gov/node/1116387" �https://mpdc.dc.gov/node/1116387�. 





� Courts for many years have allowed citizens to record police at work in public, so how could it be wrong to release the same thing on police video?  See Glik v. Cunniffe, 655 F.3d 78 (1st Cir. 2011) (holding a private citizen has the right to record video and audio of police carrying out their duties in a public place, and that the arrest of the citizen for a wiretapping violation violated his First and Fourth Amendment rights). This was the first case in which a U.S. Court of Appeals explicitly ruled that private citizens have a right to film police officers in public spaces. The case drew media attention across the United State and has been cited favorably by other Circuit Courts of Appeals that reached similar conclusions in other cases. 





� Elizabeth O’Gorek, “ANC 6B Report,” Hill Rag, Feb. 2, 2019 (reporting that the MPD FOIA Officer “said that redactions are necessary when body worn cameras pick up information from the radios also worn by officers, as well as to obscure identities of people passing by”). Available at: � HYPERLINK "https://hillrag.com/2019/02/02/anc-6b-report-11/" �https://hillrag.com/2019/02/02/anc-6b-report-11/�. 





� A dramatic example of video use by the D.C. Office of Police Complaints came to light in a TV news piece this summer. Eric Flack, “’We can't do that’ --  Body cam shows D.C. police traffic stop that led to officer reprimand.” WUSA9 (July 9, 2019). Available at: � HYPERLINK "https://www.wusa9.com/article/news/local/dc/we-cant-do-that-body-cam-shows-dc-police-traffic-stop-that-led-to-officer-reprimand/65-ffb7e0d7-7474-4192-af29-d05b1863a100" �https://www.wusa9.com/article/news/local/dc/we-cant-do-that-body-cam-shows -dc-police-traffic-stop-that-led-to-officer-reprimand/65-ffb7e0d7-7474-4192-af29-d05b1863a100�. The OPC sustained a citizen complaint about his long detention for a parking violation. Officers suspected him of being involved with others smoking marijuana on a nearby sidewalk and probably hoped to find drugs or weapons in his car. They gave up but only after several field sobriety tests, verbal harassment and searches by officers and a drug dog together yielded nothing to support any charge beyond the original parking ticket. The officers’ statements justifying their suspicions were discounted by the OPC investigator, as the BWC video undercut their credibility. One officer was even heard warning the others their conduct was unlawful. How common is bad judgment like this? Analysis of the complaints where video was examined would show. 





� Eric Flack, “Community groups call on mayor to release body cam video of police confrontations in Deanwood.” WUSA9 (July 27, 2018). Available at: � HYPERLINK "https://www.wusa9.com/article/news/local/dc/community-groups-call-on-mayor-to-release-body-cam-video-of-police-confrontations-in-deanwood/65-578097303" �https://www.wusa9.com/article/news/local/dc/community-groups-call-on-mayor-to-release-body-cam-video-of-police-confrontations-in-deanwood/65-578097303�. MPD later gave ACLU some documents on the incidents but denied  BWC video in a decision overturned on appeal. This committee held a July 12, 2018, roundtable on the incidents.





� D. Yokum, et al., Evaluating the Effects of Police Body-Worn Cameras: A Randomized Controlled Trial (The Lab@DC, 2017) (finding no significant differences between officers using BWC and others, concluding that “we should recalibrate our expectations of BWCs. Law enforcement agencies (particularly in contexts similar to Washington, DC) that are considering adopting BWCs should not expect dramatic reductions in documented uses of force or complaints, or other large-scale shifts in police behavior, solely from the deployment of this technology.”). Available at: � HYPERLINK "https://bwc.thelab.dc.gov/TheLabDC_MPD_BWC_Working_Paper_10.20.17.pdf" �https://bwc.thelab.dc.gov/TheLabDC_MPD_BWC_Working_Paper_10.20.17.pdf�. 





� Rob Voight, et al., “Language from police body camera footage shows racial disparities in officer respect.” Proc. Nat. Acad. Sci.,Vol. 114, No. 25, pp. 6521–6526 (June 20, 2017). Available at: � HYPERLINK "https://www.pnas.org/content/pnas/114/25/6521.full.pdf" �https://www.pnas.org/content/pnas/114/25/6521.full.pdf�. 





� National Research Council, Fairness and Effectiveness in Policing: The Evidence (Washington, D.C.: National Academy Press, 2004), p.2





� Floyd v. City of New York, 959 F. Supp. 2d 685. 
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