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February 26, 2020
By email: opengovoffice@dc.gov

D.C. Office of Open Government

440 4th St., N.W., Suite 830 South

Washington, DC 20001

Re: Request for advisory opinion, Office of the State Superintendent of Education (OSSE)
Dear Colleagues:

This is a request for an advisory opinion about compliance by OSSE with the mandatory disclosures or E-FOIA section of the D.C. Freedom of Information Act.
  The law requires D.C. agencies to publish online “[f]inal opinions, including concurring and dissenting opinions, as well as orders, made in the adjudication of cases.” 
This request concerns the OSSE failure to publish opinions made in the adjudication of complaints about special education services in D.C. schools. The requirement for a state complaint system has been in effect for years, and the volume is believed to be a dozen or more per year. So a body of hundreds of opinions applying special education law to our local schools remains effectively secret. We describe the records involved and why their access by the public matters.
Background on the complaints at issue

The District receives federal funds under the Individuals with Disabilities Education Act (IDEA) to provide a “free appropriate public education” to all children with disabilities residing here between the ages of 3 and 21. In October 2019, OSSE reported over 16,000 students receive special education.
 The program has been troubled and Federal class action litigation filed in 1997 continued for decades. Even with improvements, the 2019 OSSE report said there remain “vast” achievement gaps and other problems (comparing special education students’ results to others) such as attendance and disparate discipline. Complaints may thus be expected.  

OSSE distributes funds (about $20 million in IDEA funding in 2018-19) and sets standards District-wide. Like all states, the office must provide this complaint procedure, open to parents and students but also to others, as part of its obligation to oversee the program.

Complaint procedures in the federal rules call for prompt staff investigation and a written opinion for the complainant and school authorities giving an independent determination as to whether the school is violating a requirement of the law. It also may include requirements on the school to implement the decision including technical assistance, negotiations, and corrective actions to achieve compliance. (See example of an OSSE opinion attached.) 
The law has many detailed requirements so a wide range of complaints can arise, such as disagreements over evaluation of student disability, eligibility for services, proposed educational placement and location of services, or the actual kind, quantity and quality of services provided to a child. 

Unlike a due process hearing that may concern only one child, a complaint may describe a problem affecting a group of children and the corrective action may be a general remedy. The Department of Education is clear that each state “pursuant to its general supervisory authority, has broad flexibility to determine appropriate remedies to address the denial of appropriate services to an individual child or group of children.”

Why do the opinions matter to the public?

With such a broad potential scope, opinions are significant as they explain the law and show how it is to be applied in D.C. schools. As the Department of Education has explained, “We believe the broad scope of the State complaint procedures, as permitted in the regulations, is critical to each State’s exercise of its general supervision responsibilities. The complaint procedures provide parents, organizations, and other individuals with an important means of ensuring that the educational needs of children with disabilities are met and provide the SEA with a powerful tool to identify and correct noncompliance with the law.”
 
Making the opportunity of state administrative complaints widely known, including by showing the results, is important since they are easier to file (and by more eligible parties) than due process hearing requests, can apply to broad groups of children experiencing problems, and can be completed with less legal help and without adversarial face-to-face sessions. (Federal law requires due process hearing decisions, with personal details redacted, to be made available to the public.
)
The D.C. FOIA publication provision makes sense: results of this accessible complaint process should be available to parents, school staff, community groups, special education advocates and lawyers, and members of the general public. But our Coalition has received community complaints about finding the opinions and we, also, couldn’t find past OSSE opinions. If they are online, they are invisible. Even the complaint procedures and model form required by the federal rules are not clearly accessible from the D.C. Public Schools or Public Charter School Board websites. We eventually found them at the OSSE site.
 But would parents know to look there?
The intent of the mandatory publication rule has been to avoid agencies developing a body of “secret law.” (Imagine if courts did not publish their opinions.) Publication helps show the public how to use the complaint process, the kinds of issues addressed, and results achieved. Denial of publication keeps 
the public in the dark whether the complaint process is effective. Many states publish their opinions of this type.
 
Your office in FY 2019 audited agency compliance with this proactive publication provision of the FOIA but OSSE does not appear in the 75 agencies shown in a preliminary spreadsheet of results.
 
We believe the facts of noncompliance in this case, however, are already clear. If the agency believes this set of opinions are not subject to the FOIA publication requirement, there may be an issue of law that needs to be resolved.

Therefore, we request the Office of Open Government, as authorized in D.C. Code § 1-1162.05c (d),   review our request and provide an opinion to assist OSSE in understanding its legal obligation to publish special education complaint opinions. For any questions, you may reach me at 202-550-4131 or fmulhauser@aol.com.
Sincerely,

/s/

Fritz Mulhauser

Co-chair, Legal Committee

Attachment (sample OSSE decision)
P.O. Box 73771


Washington, D.C. 20056


� HYPERLINK "http://www.dcogc.org" �www.dcogc.org� -- (202) 780-6020








� D.C. Code § 2-536. This section, requiring a dozen different records to be available online, was added in 2000. It is sometimes called the “electronic reading room” or “E-FOIA” requirement, after the similar federal law, the 1996 Electronic FOIA Amendments. The requirement to publish opinions is in subsection (a)(3). Your office issued an earlier opinion applying this subsection to the D.C. Office of Administrative Hearings. Available at � HYPERLINK "https://bit.ly/3a9gSNq" �https://bit.ly/3a9gSNq�. 





� Students with Disabilities in the District of Columbia: Landscape Analysis. Available at � HYPERLINK "https://bit.ly/2VhDwPs" �https://bit.ly/2VhDwPs�.





� The federal rules that outline the required complaint system are at 34 C.F.R. §§ 300.151 – 300.153. 





� Questions and Answers on Idea Part B Dispute Resolution Procedures (U.S. Dep’t of Education, July 2013).


Available at � HYPERLINK "https://bit.ly/32j0vuJ" �https://bit.ly/32j0vuJ�. 





� 71 Fed. Reg. 46601 (August 14, 2006) (preamble to final rulemaking including 34 CFR §§ 300.151 – 300.153). 





� See 34 C.F.R. § 300.514 (c)(2). 





� Available at � HYPERLINK "https://osse.dc.gov/service/specialized-education-state-complaints" �https://osse.dc.gov/service/specialized-education-state-complaints�.





� See list of states with online access to complaint opinions compiled by The Advocacy Institute, State Complaint Resource Center, available at � HYPERLINK "https://bit.ly/2PhXHZI" �https://bit.ly/2PhXHZI�. For a state example, see Maryland’s online portal to access past opinions, available at � HYPERLINK "https://bit.ly/2Vgduw2" �https://bit.ly/2Vgduw2�. 





� FOIA and OMA Audit Results (Sept. 30, 2019). Available at � HYPERLINK "https://bit.ly/3bU6gDL" �https://bit.ly/3bU6gDL�.








PAGE  
2

