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 _____________________________________________________________________________
Thank you for the opportunity to offer comments on the pending bill. 

The Open Government Coalition is a citizens’ group established in 2009 to enhance public access to government information and ensure the transparency of government operations of the District of Columbia. Transparency promotes civic engagement and is critical to responsive and accountable government. We strive to improve the processes by which the public gains access to government records (including data) and proceedings, and to educate the public and government officials about the principles and benefits of open government in a democratic society. 

Charter schools spend sizable public funds—more than $600 million in 2013-14—to accomplish the public purpose of education. The taxpayers of D.C. deserve to know the work is done efficiently and effectively. Transparency serves that goal. 
We comment briefly on the existing text and suggest some additional areas for improved transparency in regard to charter schools.

Conflict of interest provision provides only limited transparency

The bill deals first with certain kinds of conflicts of interest—encouraging charters to make decisions on any “contract or transaction” free of bias that can arise from relationships between a board member and an outside “entity”—relationships that can be personal or financial. The threat of course is that a board member exploits the position for private benefit contrary to the obligation and 
absolute duty to act for the benefit of the school. Annual audits do not check for effectiveness of internal controls to prevent such risks.

The bill authorizes decisions on a contract or transaction where there may be such conflicts if three conditions are met: the facts of the conflict are disclosed by a member or otherwise known to the board, the decision is made only by the disinterested members, and the situation is promptly reported to the Public Charter School Board. 

First, the proposal is narrow, a statutory treatment creating an ethics roadmap only for certain decisions and certain kinds of conflicts. Individual charters, some with multiple campuses, are major corporations employing hundreds, making major purchases and real estate deals.
  A great many other situations offer opportunities for decisions made on grounds other than the best interest of the school, and the public may wonder if in all other respects the ethical house is in order if this bill’s features are all that is needed.

Charter boards may have comprehensive conflicts policies in place, as a result of tax advice.
  Whether D.C. charter boards are generally following such guidance is unknown. And even so, the resulting disclosures are not public but held within a committee of the board.

In other contexts where it is important to safeguard public funds or assure fair and unbiased decisions, relying on recusal based only on self-perception of details that might cause bias has obvious limits. Federal law requires judges to avoid decisions where their impartiality may even “reasonably be questioned,” an objective standard that hinges on the appearance of bias.   See 28 U.S.C. § 455. 

To aid outside observers in assessing the chance of implicit or unrecognized bias, financial interests of key figures (elected officials, staff in certain positions in executive and legislative branches, judges), and of their close family, must be reported and made available so that the public may evaluate the possibility of flawed decisions.

Is public financial disclosure right for D.C. charter board members?  Massachusetts, a state with a reputation for excellent schools, and Louisiana, the state with the largest charter school effort, both require some disclosure for their charter boards’ members.
  Opponents will say the relative rarity of the recent charter sector financial improprieties here suggests it is unnecessary, and that public disclosure affects willingness of individuals to accept board positions. But we should be clear, this bill addresses only part of the matter.

Required production of records of certain contracts and major vendors is a step forward

The bill authorizes the Public Charter School Board (PCSB) to require charters and their contractors to produce any record needed for the board’s purposes, where a single school spends more than 10 percent of its revenue with a firm or a firm earns a quarter or more of their revenue from D.C. charters. 

There seems to have been some doubt of the ability of the Board to get records to follow funds spent outside the schools. If this corrective legislation helps address that, it is overdue.  

Transparency concerning charters’ finances seems crucial, considering the enormous scale of the sector—more than a half-billion public dollars, supporting today’s 60+ schools that operate 100+ campuses to educate almost 39,000 students.  Each charter must be reviewed annually by an auditor (chosen from an approved list) and the resulting reports are available on-line, as is the Board’s analysis of each school’s audit to spot accounting problems, financial mismanagement and threats to the schools’ basic viability—all possible grounds for charter revocation.

But both the audits and much of the annual Financial Audit Review by the Board staff are technical. The D.C. Auditor in March noted past problems of financial oversight.
   Others such as the D.C. Fiscal Policy Institute have called for greater transparency, including simpler evaluations and naming schools doing well and less well.  We agree.  And it is a longstanding concern of many in the District (as well as the study team from the National Academy) that the budget for education is not yet as accessible as it should be.

Open government principles should be applied to charters

More generally, charter schools should be transparent in two further ways: 

· Board meetings should follow the straightforward requirements of the District’s Open Meetings Act (requiring action to be taken in public, with advance notice of meetings, advance agenda and notice of any portions to be closed and the grounds; closing of any part by recorded 

        vote in the meeting and only for good cause; and a record of the meeting available promptly

        afterwards).   

· The schools should respond to requests for records within the terms of the District’s Freedom of Information Act (FOIA).  

These would allow parents and the public to be assured of real-time access to information about charter boards’ discussions and decisions, and of the possibility of asking for a record that might be of interest. DCPS received only 118 FOIA requests last year (and probably many sought records in matters at the central office level), so the burden across the charter schools will probably be modest. The PCSB is subject to FOIA but its workload is unknown (processing data are not included in the Mayor’s annual report to the Council on FOIA activity). 

These proposals are not unusual.  The National Alliance for Public Charter Schools provides a model charter school law for states to use, and their recommendation is that schools’ governing boards “shall be subject to and comply with state open meetings and freedom of information laws.”
 And, again citing other states, Massachusetts and Louisiana apply public records and open meetings laws to their charter schools.

Improvements in data about education are overdue

Finally, it can’t go unsaid that charters, as part of the District educational system, form a diverse and complex network that is not generally easy to understand and analyze, as elected officials and the public pursue the quest for an educational system that will fulfill the American dream of economic mobility and personal fulfillment.

That is the conclusion of the researchers writing the recent massive evaluation of education in the District. Their report repeatedly notes frustration at the lack of information available on both D.C. Public Schools and the charter sector.  More exactly, they found much data but chaotic handling of it: “valuable information the city may have is either not made public or is difficult to find in education websites that are not coordinated.” Comparison with the data-access situation in other states showed what can be done and how far D.C. has to go.  The authors called the completion of a statutorily mandated but long-delayed data warehouse “a significant gap for education governance in the city” and “a critical function that merits high priority.”

In response to the call by a State Board of Education member for better information to understand schools, the Public Charter School Board executive director noted in a blog on the Board website that the charter sector prefers to study results alone, feeling no need for costly and intrusive efforts to capture details of “inputs.”  This seems a narrow view, though he did acknowledge “parents need good data about schools to make appropriate choices for their children.”

Open data is a third priority for the Coalition (along with open records and open meetings), in view of the growing expectation of the public that data be available about all kinds of tax-supported services—whether ambulance availability, homicide closures, restaurant inspections, or bus arrivals. As witnesses urged at the Committee hearings on the Academy report, the crisis of under-performance of low-income and minority D.C. children, and the inequitable distribution of learning resources, challenge all schools to share more data on education.  The work of the Committee requires nothing less than a better education data system. 

*  *  *



We appreciate the opportunity to offer views and we look forward to working with the Committee and the Council this coming year to advance the open government agenda we have outlined today.
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� The board of the KIPP schools oversees an annual budget of over $200 million. See KIPP DC 2014 audit report. Available at: � HYPERLINK "http://www.dcpcsb.org/report/kipp-dc-fiscal-audit" ��http://www.dcpcsb.org/report/kipp-dc-fiscal-audit�. 





� Beginning in 2008 the IRS Form 990 required tax-exempt organizations to report (Part VI, Section B) whether the organization has a written conflict of interest policy that meets certain requirements (including that officers, directors or trustees, and key employees are required to disclose annually interests that could give rise to conflicts, and that the organization regularly and consistently monitors and enforces compliance with the policy). Tax advisors commonly advise nonprofits that, even though the Tax Code does not require these, they are important to consider.  PCSB says it also advises charter schools to have such policies.





� Both states consider nonprofit charters, though separately incorporated, to be part of government for certain accountability purposes. Trustees of Massachusetts charters must file a (limited) financial disclosure form annually with the State Ethics Commission, the Department of Elementary and Secondary Education, and the city or town clerk wherein the charter school is located. Mass. Gen. Laws, Chap. 71 § 89(u). Louisiana charter board members’ annual required disclosures to the State Board of Ethics are more detailed and forms are also public. La. Rev. Stat. § 42-1124.3. See Preston C. Green III, et al., “The Legal Status of Charter Schools in State Statutory Law,” U. Mass. Law Review, Vol. 10 No. 2 (January 2015) (recommending, after review of cases where courts were called on to decide the applicability of diverse laws, that legislatures “clarify their intentions” as to treatment of the new hybrid form). 





� See 2014 Financial Audit Review. Available at: � HYPERLINK "http://tinyurl.com/np3w9yc" ��http://tinyurl.com/np3w9yc�.  See also an outside analysis of the report, Thu Pham, A Look At Charter School Finances. D.C. Fiscal Policy Institute (August 2015). Available at: � HYPERLINK "http://tinyurl.com/pt5faab" ��http://tinyurl.com/pt5faab�. 





� D.C. Auditor, Oversight Improvements Must Continue to Ensure Accountability in Use of Public Funds by D.C. Public Charter Schools. March 17, 2014. Available at: � HYPERLINK "http://dcauditor.org/sites/default/files/DCA162015.pdf" ��http://dcauditor.org/sites/default/files/DCA162015.pdf�.  A PCSB blog post the same day highlighting improvements since the years covered in the audit also noted the board “does not believe it is appropriate to create overly detailed policies regarding public charter schools' internal finances and operations.” “PCSB Continues to Improve its Financial Oversight, States DC Auditor’s Report,” available at: � HYPERLINK "http://tinyurl.com/ovxrtfb" ��http://tinyurl.com/ovxrtfb�. In comments on the draft report, published in the final, the board’s director revealed “PCSB has also hired a full-time School Finance Specialist for the first time. Previously, this responsibility was handled by a full-time equivalent, who was also tasked with managing PCSB’s own finances.”  (Feb. 27, 2015, letter of Scott Pearson to D.C. Auditor, p.3.)





� National Research Council, An Evaluation of the Public Schools of the District of Columbia: Reform in a Changing Landscape. (National Academy Press, 2015).  Pp. 69-73 (prematurely reporting, in footnote 57, the passage of the present bill in March 2015).  Individual charter school budgets are not available at the location on the PCSB website marked “School Budgets, Fiscal Audits and 990s.” One link for school budgets at the PCSB site connects to an outside advocacy group website (where budgets are also not to be found). 





� A New Model Law for Supporting the Growth of High Quality Public Charter Schools (2009), p. 44.  Available at: � HYPERLINK "http://tinyurl.com/qfvxv9p" ��http://tinyurl.com/qfvxv9p�.  In recent years the Alliance has compared each state’s laws to the model.  In that analysis, Criterion 13, “exemption from state laws,” requires that a state provide charters with “exemptions from all laws, except those covering health, safety, civil rights, student accountability, employee criminal history checks, open meetings, freedom of information, and generally accepted accounting principles.”  (Emphasis added.)  DC got high marks for an even more laissez faire statute.  Available at: � HYPERLINK "http://www.publiccharters.org/get-the-facts/law-database/states/DC/" ��http://www.publiccharters.org/get-the-facts/law-database/states/DC/�. 





� Some organizations such as the Smithsonian, which is not an “agency” within the meaning of the federal FOIA statute, recognize the transparency obligation of publicly supported institutions even if not required by statute, and accordingly respond to requests for records and adhere to federal FOIA procedures and legal requirements. Pending legislative direction, the District’s Public Charter School Board could direct the schools for which it is the authorizer to respond to public requests by following D.C. FOIA. 





� National Research Council, An Evaluation of the Public Schools of the District of Columbia: Reform in a Changing Landscape. (National Academy Press, 2015).  Pp. 64-69.





� Scott Pearson, “Measuring What Matters.” August 28, 2015. Available at: � HYPERLINK "http://www.dcpcsb.org/blog/measuring-what-matters" ��www.dcpcsb.org/blog/measuring-what-matters�. Written in response to Ruth Wattenberg, “What We Need to Know About D.C. Schools,” Washington Post, August 27, 2015. Available at: � HYPERLINK "http://tinyurl.com/okqlar9" ��http://tinyurl.com/okqlar9�.  
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